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Product Liability Arising From Warranty under the UCC:


What is an “express” warranty?



List 3 ways you can make an 



express warranty under 2 - 313:




1.




2.




3.

Implied Warranties



Explain an implied warranty of 


merchantability 2 - 314:
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Explain an implied warranty of 


fitness for a particular purpose 2 - 


315:


Can you disclaim an expressed 


warranty 2 - 316?



Why?



Can you disclaim implied 




warranties 2 - 316?



How?



Can you limit or exclude 
 



Consequential damages? Is there 


any exception?
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What is Privity of 






Contract? 





How does it affect:






A personal injury  






claim?






A consumer products 





claim? 




Requirements for Strict Product Liability




1. Defective when sold

2. Defendant in the business of selling or distributing the product.
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Strict Product Liability, continued

3. Unreasonable dangerous to user because of defective condition.

4. Physical harm to Plaintiff as a result of use.

5. Defect must be proximate cause of injury.

6. No changes or modifications made to product since sale.
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Three Ways to Strict Product Liability Through Product Defect


Manufacturing Defect

Product departs from intended design. Becomes more dangerous than intended. Creates “unreasonable risk of harm”. No negligence in the process necessary, however the defect got there, it creates liability. Form of strict Liability.

Chap 21 Study Slides, Slide 6

Liability Through Product Design continued



Design Defect

“Foreseeable risks of harm could have been reduced by adopting a reasonable alternative design.”

Explain “Foreseeable”

Explain “Reasonable Alternative Design”

Chap 21 Study Slides, Slide 7



Design Defect continued

Will warnings extinguish this liability?



Warning Defect

“Foreseeable risks of harm”

Obvious risks
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Unintentional (Negligent) Torts




What is “Negligence”?

List The Five Elements of a Negligent Tort:


1.




2.


3.


4.


5.
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Duty:





How does a “duty of due 




care” arise?

Case law and statute recognizing an obligation to adhere to “reasonable person” standard

What duty does a General 
Landowner owe to:



Trespassers 
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Trespassers continued:






Explain the “attractive 





nuisance” Doctrine as it 




applies to children:


Invited guests






Business invitees






*Duty and Foreseeable 





risks


*Professionals and 
Malpractice
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Breach:

What constitutes a breach of a duty?

*Causation:

To determine if a breach and an injury are sufficiently related to allow plaintiff to recover, we must examine the issue of “causation”. The Palsgraf v. Long Island Railroad Company case explains causation:

Two-part test

Objective Test – “Causation in Fact”
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Subjective Test – “Proximate Cause”




What does res ipsa loquitur 



mean?




What impact does the doctrine 


have upon the requirement for 



causation?
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Injury



What does the Cole v. Quirk case 


tell us about the type of injury 



required?
Defenses to Negligence



*What does “failure of proofs” 


mean?



Affirmative Defenses




Assumption of the risk




Is knowledge of the risk 




necessary for Assumption?
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Contributory Negligence

“Absolute” defense; the effect of a showing of contributory negligence

*“Last clear chance” Doctrine

*Relationship to the birth of “Workers Comp” laws
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Explain the “Comparative Negligence” Doctrine:

*What is” Pure” comparative negligence?

* The 50% Rule
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*Special Negligence Rules


Negligence per se



Statutory duty and breach





Type of Statute




Three Requirements





Statute creates clear duty

Plaintiff is in the intended class

Injury is of the type contemplated
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*Special Negligence Statutes





Explain the “Good 






Samaritan” laws





Explain the “Dram Shop



laws





What about “Social 






Hosts”?

Strict Liability





What is “Strict Liability”?
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Old Doctrine “Ultra hazardous Activity”

What is ultra hazardous?

Why do we attach automatic liability to ultra hazardous activities?
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Strict Liability replaces Negligence in the case of goods sold by “merchants”

Explain how a Consumer’s difficulty in showing actual negligence in process of design or manufacture supports this doctrine

Sections marked with an asterisk (*) will be completed in class discussion.
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What is a “tort”?

What do we mean by “Actionable”?

Two Types of Torts:



Intentional



Negligent or Unintentional

What is a “Tortfeasor”?

Review the relationship between Tort and Criminal Law
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Intentional Torts:

Defamation

Define:



Libel



Slander



What are The 4 “Per Se” 




situations?

Explain Publication as a requirement, and re-publication as a defense
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Assault




Definition




Issue of Perception

What do Damages Compensate Victim for?

Contrast with Criminal Prosecution
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Battery



Defined




Contact with what?




Is injury necessary?

Defenses to the tort of Assault and/or Battery Discussed in Class



Consent


Self-Defense/
Defense of Others
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Define:



Trespass



Conversion



Fraud

Remedies:

Define:



Compensatory Damages



Punitive Damages
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Tort Reform


What types of damages are generally 
limited in tort reform laws?

Business Torts

Wrongful interference with contractual relationship
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Business Torts, continued



Wrongful interference with 



business relationship

