Sample Article 9 Priorities Questions

Questions 1 and 2 are based upon the following facts. Bob is in the construction business. He needs to borrow $100,000 to finance some additional equipment so that he can expand his business. Bob goes to the Backwater National Bank (Backwater) and makes application for a $100,000 loan.  Backwater asks Bob what collateral he can provide to secure a loan. Bob tells Backwater that he owns a new bulldozer worth at least $120,000. Backwater checks online and finds that no one is currently claiming any interest in the bulldozer, so Backwater agrees to loan Bob money. Backwater will only loan Bob $50,000. $50,000 is better than nothing, so Bob agrees and signs the loan agreement on the morning of December 8th granting Backwater the right to claim and sell the bulldozer if Bob doesn’t make his loan payments on time. Bob still needs the additional $50,000 so on the same day he approaches the Erehwon Savings Bank (Erehwon) for a loan. Erewhon also asks for collateral and Bob tells them about the bulldozer. Erewhon also checks, sees that no one has filed against Bob’s bulldozer and agrees to a loan. Bob asks for $50,000 and Erewhon agrees.

 Bob signs the loan agreement in the afternoon of December 8th granting Erewhon the power to claim and sell the bulldozer if Bob doesn’t make his loan payments on time. Erewhon files an Article 9 financing statement with the Secretary of State on the same day that that they make the loan to Bob, claiming a security interest in the bulldozer for $50,000. Backwater files an Article 9 financing statement with the Secretary of State on December 11th, three days after Backwater actually made the loan. Bob spends the entire $100,000 on employee wages and then goes bankrupt. Both banks claim the bulldozer to cover their unpaid loans and so does the bankruptcy trustee.

1. The bulldozer turns out to be worth $60,000. Who gets the money, how much and why?

a. Both banks get $30,000 each, because both of their security interests attached the same day.

b. Backwater gets $50,000 and Erewhon gets $10,000 because Backwater made their loan first and thus Backwater’s security interest attached first.

c. Erewhon gets $50,000 and Backwater gets $10,000 because Erewhon perfected their security interest first.

d. Neither Bank will get to claim and sell the bulldozer; the trustee in Bob’s bankruptcy will successfully claim the bulldozer, sell it and spread the proceeds equally among all of Bob’s unpaid creditors.

e.  None of the above.

2. What options did Backwater and Erewhon have to perfect their security interests in the Bulldozer?

a. Filing a financing statement with the Secretary of State.

b. Taking possession of the bulldozer.

c. Claiming a valid PMSI and automatic perfection upon attachment.

d. Both a and b.

e. Both a and c.

Answers:
1. c

2. d

