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Study Outline – Identification Procedures

The first question is simply have the police used some method of determining if a witness or victim can identify a suspect, e.g. a lineup or one on one confrontation?

Note: Simply allowing the victim/witness to review books of photos or driving the victim/witness around to see if the victim/witness spots the perpetrator cannot be suggestive, as the police don’t have a particular person in mind.

The second question is was the procedure unduly suggestive? That is, did the way the police conducted the procedure suggest or telegraph to the witness/victim who the police thought committed the crime? If so, then the procedure violated the accused’s right to due process of law and a fair trial.
The remedy for an unduly suggestive identification is to suppress the identification itself (not allow any testimony about the identification in trial) and to suppress (not allow) any subsequent identification including at trial, if the court cannot find an independent basis for the witness/victim to identify the accused. 

Lineups

Police procedure- Defendant has no right to insist on a lineup. 

Generally 6 or more similar people with a known suspect in the lineup.

Live if Defendant in custody or on bond. Photo for suspects who are not in custody or refuse to participate.

Used when police are not certain their witness/victim can in fact, identify the defendant.

No right to an attorney at lineup unless it comes after defendant is arraigned on the criminal charge, and then attorney would be there to insure fairness, not advise client. Client has no choice to stand the lineup.

Show ups

Highly suggestive, and thus limited to on scene confrontations between victim/witness and suspect for whom insufficient evident exist to arrest, but who is detained on reasonable suspicion.
