Week Four Study Slide One
What is a “contract”?

What does “enforceable” mean?

List and explain the two sources of contract law:
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Define:


Bilateral Contract


Unilateral Contract


Express Contract


Implied Contract




Explain Implied in Fact




Explain Implied in Law






What is a Quasi 







Contract?

Week Four, Slide Three


Quasi Contract continued


Explain Each of These Aspects of a 
Quasi Contract:









Equity Remedy




No Real Contract


No Intent to Contract






Fictitional






Results Oriented
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What are the conditions that a 
plaintiff must show in order to 
qualify for quasi contract as a 
remedy?  



What is the measure of damages in 
quasi contract and what is meant by 
Quantum Meruit?
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Explain Executory Contracts vs Executed Contracts

Explain Valid, Void, Voidable, and Unenforceable Contracts
Valid has all necessary elements





Offer





Acceptance





Consideration





Legal Purpose





Capacity to Contract

Week Four, Slide 6


Void is of no force or Effect





Capacity





Purpose


Voidable

Valid, but one or more parties can avoid




Choice





Ratify





Avoid
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Voidable Contracts Continued




Explain each of these as a 




basis for avoiding a contract:




Fraud





Duress





Undue Influence





Minors
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What is meant by saying a 
contract is unenforceable? 

Explain how a valid contract can be rendered unenforceable:
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Contract Formation




Explain these aspects of an 



offer:





Intention





Definiteness






How does the UCC and 




the common law differ 





on the issue of “open 





terms”?
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Explain when and how does an offer terminate? How long is it open to acceptance?

Termination by action of the parties:



What is revocation?


How is a firm offer different 


from an option contract and 


how does the difference 



impact the power to revoke 




them?
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What impact does the UCC have 
on the power to revoke firm 
offers in sales of goods cases?


When is a revocation effective?

When is an acceptance effective?


Explain termination of an offer by 
rejection:

What is meant by “outright rejection”?
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What is meant by rejection by counter offer?
How does an offer terminate by expiration?

How does termination by operation of law work?

Subject matter of contract is destroyed

Either party dies, or looses legal capacity to contract
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Acceptance




The “Intended offeree” Rule




As discussed in class:



How do you accept a bilateral 



contract offer?




How do you accept a 





unilateral contract offer?

Explain the “mirror image rule”:
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What effect does UCC Section 2-207 have on the mirror image rule in contracts for the sale of goods? What is meant by the phrase “battle of the forms”?

What are “click wrap” and “shrink-wrap” terms, and are they enforceable?
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Explain what is meant by the “medium” of acceptance?

Does the offeror have any control over the medium of acceptance? How?

Explain the “Deposited Acceptance Rule”:
Class discussion: Can the offeror change this rule and how?
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The doctrine of Promissory Estoppel

What does it mean to be “estopped”?

Who is “estopped”?

From What?

Why?

Why is it classified as an equity remedy?
What are the Elements?

A clear and definite promise
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It was foreseeable that the person to whom the promise was made would rely on the promise

Injurious or detrimental reliance occurs

Injustice will result

Examples
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Define


 Consideration:


Promisor:


Promisee:

Explain:


Benefit to promisor as consideration:


Detriment to promise as consideration:


Refraining from doing something as 
consideration, as in Hammer v Sidway:

What does “adequacy of consideration” mean, and how do the courts view the issue?
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What is “mutuality of consideration”?

What is an illusory promise?

Explain requirement and output contracts under the UCC:

Can past consideration serve as valid consideration in a new contract? Why?

How about a preexisting duty?

When is an agreement to forgive part of a debt for a reduced payment enforceable? Why?


What is it called?
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Legality

Contracts that violate a statute


Wagers



When is a gambling debt enforceable?



When is life insurance considered 




“wagering”?




Define an “insurable interest” and give 



two examples


Licensing Statutes




When does failure to obtain a required 



license make a subsequent contract 




unenforceable?



What is a “usurious” loan?
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Contracts that violate public policy


Where does “public policy” come from?


In what two situations is an agreement not to 
compete
enforceable? What is the criterion for 
enforcement in each case?


What is an exculpatory clause/waiver of 
liability?



Give three examples of when an exculpatory 

clause will not be enforced:
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Unconscionable Contracts


What is “unconscionability”?



What are the two factors that most 




commonly give rise to unconscionability?



What is a “contract of adhesion” and what is 

the significance of a court finding that a 


particular contract is a contract of adhesion?



Is the UCC clear on unconsionability in 



sales of goods contracts? Why?
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Capacity


Who is a “minor’?


What is the status of any contract entered into by 
a minor?


What if the minor lies about his/her age?


What is a “necessity of life”?


What is “disaffirmance”?


What does the case of Star Chevrolet v Green tell 
us about restitution?


When can a minor disaffirm a contract? 


How about ratify?
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Reality of Consent


How does fraud differ from misrepresentation?


What three things must happen before a contract 
can be set aside based upon fraud or 
misrepresentation?



1.



2.



3.


What is a bilateral mistake?


When does a bilateral mistake make a contract 
voidable? 


What is a unilateral mistake?


Can a unilateral mistake ever support rescission 
of a contract?  When? 
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What does the “statute of frauds” require?

Is it really a “statute”? 

What kinds of agreements must be in writing under the rule?

What is a “writing” sufficient under the rule?

Agreements for an interest in land


Define an “interest in land”
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List and explain three exceptions to the writing 
requirement for an interest in land:


What is meant by “cannot be performed within 
one year?


What is a collateral promise or *suretyship 
agreement?
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*Give an example of a modern day “promise 
made in consideration of marriage:

The Statute of Frauds and the UCC


*Note: $500 requirement is now $5,000


What is the UCC basic rule (2-201(1)?


What is the “merchants’ exception” found in 2-
201(2)?


What is the “special circumstances” exception 
found in 2-201(3)?
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The Parol Evidence Rule


What is parol evidence?


What does the rule say?


*What does “prior or contemporaneous” mean?


*What effect doses the rule have on subsequent 
modifications to a written contract? How does 
this interact with the statute of frauds? 
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*What is an integration or merger clause, and 
why should you make sure your written contracts 
contain one?

*Points from class discussion
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Third Party Beneficiaries


What is a “third party beneficiary”?


What is an “intended beneficiary”?


An “incidental beneficiary”?


Which one can enforce a contract?

Assignment and Delegation


What can a party to contract assign?


Does the other party(ies) have to agree?


What can a party to a contract delegate?


Does the other party(ies) have to agree?
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What is a “novation”?


How does it differ from a delegation? 
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What does it mean when we say a party to a contract is “discharged”?

Discharge by Defense:


What is a “condition”?


Give an example of an express condition:


Give an example of an implied condition:


Explain a condition precedent:


Explain a condition subsequent:
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What if any significance does the difference 
between a condition precedent and a 
condition subsequent have?


For Class Discussion:



When would you want to create a 





condition, and how do you do so:

Discharge by Performance:


What is “strict Performance” and when is it 
required?


What is “substantial performance”?
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If a party has “substantially performed” 
under a contract, do they get paid?  What is 
the formula for payment?

Discharge by “material breach”


What does “breach” mean in the context of a 
contract?


What is a “material breach”?


Would a breach of a condition be a material 
breach?


What is the effect of a trivial breach upon 
the contract and the obligations of the 
parties?
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Damages for Breach of Contract:


Define “Compensatory Damages”


Give an example


Define “Consequential Damages”


Give an example


What does the Hadley v Baxendale case tell us 
about recovery of consequential damages?


Define “Incidental Damages”
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Give and example of “Incidental Damages”

Equity Remedies


What is “Specific Performance”?


When will a court order specific performance?


What is an “Injunction”?


What four prerequisites for an injunction are 
listed in the MILICIC v Basketball 
Marketing 
Company, Inc. case?



1.



2.
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3.



4.


What is “reformation”?


Are courts eager or reluctant to reform contracts? 
Why?

Special Damages Issues


What does the “Mitigation of Damages Rule” 
say?


What are “Nominal Damages”?


What are “Liquidated Damages”?
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What two criteria do Courts use to determine if 


they will enforce a liquidated damages clause in


a contract?
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Product Liability Arising From Warranty under the UCC:


What is an “express” warranty?



List 3 ways you can make an 



express warranty under 2 - 313:




1.




2.




3.

Implied Warranties



Explain an implied warranty of 


merchantability 2 - 314:
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Explain an implied warranty of 


fitness for a particular purpose 2 - 


315:



Can you disclaim an expressed 


warranty 2 - 316?



Why?



Can you disclaim implied 




warranties 2 - 316?



How?



Can you limit or exclude 
 



Consequential damages? Is there 


any exception?
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What is Privity of 






Contract? 





How does it affect:






A personal injury  






claim?






A consumer products 





claim? 




Requirements for Strict Product Liability




1. Defective when sold

2. Defendant in the business of selling or distributing the product.
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Strict Product Liability, continued

3. Unreasonable dangerous to user because of defective condition.

4. Physical harm to Plaintiff as a result of use.

5. Defect must be proximate cause of injury.

6. No changes or modifications made to product since sale.
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Three Ways to Strict Product Liability Through Product Defect


Manufacturing Defect

Product departs from intended design. Becomes more dangerous than intended. Creates “unreasonable risk of harm”. No negligence in the process necessary, however the defect got there, it creates liability. Form of strict Liability.
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Liability Through Product Design continued



Design Defect

“Foreseeable risks of harm could have been reduced by adopting a reasonable alternative design.”

Explain “Foreseeable”

Explain “Reasonable Alternative Design”
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Design Defect continued

Will warnings extinguish this liability?



Warning Defect

“Foreseeable risks of harm”

Obvious risks

