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I. Introduction
The regulation of “commercial speech” has its roots in the 1942 Valentine v. Chrestensen 
case, which held that commercial speech does not fully merit 1st Amendment protection.
  
This case dealt with an ordinance that regulated the distribution of handbills containing "
purely commercial advertising."  The case of Virginia Pharmacy Board v. Virginia Consumer Council, looks at the advertising of prescription drugs and whether such advertising 

constitutes commercial versus and non-commercial speech. Equally important, whether

consumers have an implied 1st Amendment right to receive such information.


II.  Problem Defined
Section 54-524.35 of the Virginia state statute disallows the publication, advertisement, 
or promotion of any and all prescription drugs as being unprofessional conduct on the part 
of licensed pharmacists.  This case asks us to consider whether a Virginia statute that

prohibits the advertising of prescription drugs is a violation of consumers’ 1st and 14th Amendment freedoms?  Secondly, what constitutional protections are afforded to
“commercial speech”?
III.  Case Description

A Virginia resident who requires the daily use of prescription drugs and two nonprofit organizations, the Virginia Citizens Consumer Council, Inc. and the Virginia State AFL-CIO, brought legal action against the Virginia State  Board of Pharmacy in the United States District Court for the Eastern District of Virginia.
  They challenged a Virginia statute on 1st and 

14th Amendment grounds.  The Virginia statute in question defined the following actions as 
unprofessional conduct on the part of any licensed pharmacist in Virginia:

Publishes, advertises or promotes, directly or indirectly, in any manner whatsoever, any amount, price, fee, premium, discount, rebate or credit terms... for any drugs which may be dispensed only by prescription.

The District Court’s three-judge panel found the statute “void and of no effect,” and subsequently in violation of consumers’ 1st Amendment rights. 
  An injunction was issued to 
the Virginia State Board of Pharmacy and the individual members of the board to prevent them from enforcing the statute.  The Virginia State Board of Pharmacy appealed the decision.  
The appellants claimed that the “advertisement of prescription drug prices” falls outside the protection of the 1st Amendment because it is ‘commercial speech.’
  Commercial speech is broadly defined as speech which does “no more than propose a commercial transaction,”
 
This argument was a major part of the appeal.  Appellants defended the statute in question on 
the grounds that pharmacists must maintain a great degree of professionalism.  This professionalism includes a “continuous relationship with its customer…to exert professional skill for the customer’s protection.”
  In order to protect consumers, they argued, the differences

between and among prescriptions, unknown dangers and side-effects, and allergy interactions, pharmacists must monitor patients and their use of prescribed medications. In advertising prices, the appellants argued, the pharmacist’s expertise and the customer’s health will be endangered.  
The appellate court ruled in favor of Virginia Pharmacy board.  The case was subsequently

appealed to the U.S. Supreme Court.

In presenting their case the appellants made the following argument.

… If one pharmacist advertises, others must, and the resulting expense will inflate the cost of drugs. It is further claimed that advertising will lead people to shop for their prescription drugs among the various pharmacists who offer the lowest prices, and the loss of stable pharmacist-customer relationships will make individual attention - and certainly the practice of monitoring - impossible. Finally, it is argued that damage will be done to the professional image of the pharmacist. This image, that of a skilled and specialized craftsman, attracts talent to the profession and reinforces the better habits of those who are in it. Price advertising, it is said, will reduce the pharmacist's status to that of a mere retailer.


The consumers in this case argued that their First Amendment right to receive information about the prices of prescription drug was violated by the statute.  The consumers 
claim that they would greatly benefit if the prohibition were lifted and advertising freely allowed… Their claim is that the First Amendment entitles the user of prescription drugs to receive information that pharmacists wish to communicate to them through advertising and other promotional means, concerning the prices of such drugs.

IV. Outcome
In a 7-1 decision, the U.S. Supreme Court affirmed the United States District Court decision.  Justice Blackmun delivered the majority opinion,  Justice Rehnquist dissented, and Justice 
Stevens took no part in the decision or consideration of the case.  It was held that the recipients 
of drug price information are deserving of as much 1st Amendment protection as those disseminating the information.  Justice Blackmun states that, “Freedom of speech presupposes 
a willing speaker. But where a speaker exists, as is the case here, the protection afforded is to 
the communication, to its source and to its recipients both.”

The court also held that “commercial speech” is not completely outside the protection 
of both the First and Fourteenth Amendments, thus rendering the Virginia statute invalid.
According to Justice Blackmun,
The "idea" he wishes to communicate is simply this: "I will sell you the X 
prescription drug at the Y price." Our question, then, is whether this communication 
is wholly outside the protection of the First Amendment.

In deciding whether an exception to the 1st Amendment exists for commercial speech, Justice Blackmun states that the criteria for decion-making “must be distinguished by its content.”
  That said, society has a strong  interest in having commercial information be able 
to flow freely.  And that such information is in the best interest of recipients n terms of price, health benefits etc.  Informed consumers should be a priority which is best achieved by promoting the “commercial speech” of the pharmacist and the right of the consumer to receive such information.
Responding to the appellants’ argument that the professionalism of pharmacists 
will be compromised by drug price advertising, the court found such justifications insufficient.  
The challenge now made, however, is based on the First Amendment. This casts the Board's justifications in a different light, for on close inspection it is seen that the State's protectiveness of its citizens rests in large measure on the advantages of their being kept in ignorance. The advertising ban does not directly affect professional standards one way or the other. It affects them only through the reactions it is assumed people will have to the free flow of drug price information. There is no claim that the advertising ban in any way prevents the cutting of corners by the pharmacist who is so inclined. That pharmacist is likely to cut corners in any event. The only effect the advertising ban has on him is to insulate him from price competition and to open the way for him to make a substantial, and perhaps even excessive, profit in addition to providing an inferior service…There is, of course, an alternative to this highly paternalistic approach. That alternative is to assume that this information is not in itself harmful, that people will perceive their own best interests if only they are well enough informed, and that the best means to that end is to open the channels of communication rather than to close them. If they are truly open, nothing prevents 
the "professional" pharmacist from marketing his own assertedly superior product, and contrasting it with that of the low-cost, high-volume prescription 
drug retailer. But the choice among these alternative approaches is not ours to make or the Virginia General Assembly's. It is precisely this kind of choice, between the dangers of suppressing information, and the dangers of its misuse if it is freely available, that the First Amendment makes for us.

The court held that the Virginia statute exceeded the restrictions on commercial speech due to its singling out of speech made up of particular content, and its intention to prevent that content’s dissemination completely.  The court also noted that as long as the advertising is truthful and lawful, the “1st  Amendment, as we construe it today, does not prohibit the State 
from insuring that the stream of commercial information flow cleanly as well as freely.”

V. Significance

The decision by the Court in Virginia Pharmacy Board v. Virginia Consumer Council 
represented a major departure from the Court’s 1942 decision in Valentine v. Chrestensen.
  
Virginia Pharmacy Board v. Virginia Consumer Council was a landmark case in supporting 
the cause of commercial speech.  Not only did it overturn the Virginia statute, but it made 

an important statement concerning the importance of an informed citizenry.

While the Court acknowledges that advertising can sometimes be tasteless and
excessive, it is still information nonetheless and that “the free flow of commercial information 
is indispensable."
  In the years to follow, several cases would refine the ruling set forth by 
the Court.  In Bates v. State of Arizona (1977), the Supreme Court was asked to consider
whether lawyers have the right to advertise their professional wares.  The Court fully supported the supposition.
  Arizona’s law banning lawyer advertising was struck down. In Central Hudson Gas and Electric v. Public Service Commission, the court was asked to consider 

whether a regulation of the Public Service Commission for the state of New York violates the 1st and

14th Amendments because it completely bans promotional advertising by an electrical utility.
 
The U.S. Supreme Court established a four part test for determining when restrictions on commercial speech violated the 1st Amendment to the Constitution. The test is described as follows:

First, the Court makes a finding of whether the commercial speech concerns a lawful activity, and whether the commercial speech misleads customers. Second, the court determines whether the government has a substantial interest in regulating the commercial speech. If these first two prongs yield positive answers, the court then must apply the last two prongs. Under the third prong, the court ascertains "whether the regulation directly advances the governmental interest asserted. Fourth, the court analyzes whether the governmental regulation operates in the least restrictive manner possible. Together, the final two factors in the Central Hudson analysis require  that there be a "fit between the legislature's ends and the means chosen to accomplish those ends.


The Virginia Pharmacy case has had a lasting effect on all judicial proceedings 
involving commercial speech.  Future cases would further refine the issue of ‘truthfulness 

in advertising.’ Specifically, how far does commercial speech protection go when it comes

to misleading advertisements.
  As we look to the future, both the courts and legal scholars

will have to consider how far commercial speech protection goes when it comes to new

technologies such as Internet advertising
 and electronic mail. 
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