Purpose of this Paper


The purpose of documents prepared in this format is to present an official position of the Division of Student Affairs to the University president or other key decision maker(s).  Therefore, papers prepared in this format should be delivered to receiving parties only through the Office of the Vice President for Student Affairs.

Papers prepared in this format are intended to be brief and should present a high level overview of the subject.  The format below is intentionally broad so that it can be used for a variety of subjects—departmental or office overviews, a briefing on emerging issues in student affairs, a programmatic overview, decision recommendations, etc.


Please keep in mind that the primary audience is the president or other key decision maker(s).  The information should be presented in a concise manner.  Our goal for papers in this format is no more than 3 pages, with the appropriate use of attachments to provide more detailed information.  

Process

When the need for a paper is identified, Dr. Wynn Rosser will originate a request (including the topic and timeframe for completion) through department directors and appropriate Office of the Vice President for Student Affairs personnel.  Dr. Rosser will work with the appropriate Division staff on content.  Completed documents should be returned electronically to Dr. Rosser (attachments may be forwarded in hard copy).  Dr. Rosser will check the documents for intended content, will complete formatting, will ensure review by appropriate Office of the Vice President for Student Affairs personnel, and will prepare the final document for transmittal.
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Introduction


“Congress shall make no law . . . abridging the freedom of speech, or of the press; or the

                right of the people to peaceably assemble . . . “

From the First Amendment to the Constitution, ratified December 15, 1791.

                  “It can hardly be argued that either students or teachers shed their constitutional rights

                 to freedom of speech or expression at the schoolhouse gate.”

From the Supreme Court Case: Tinker v. Des Moines 

              “State colleges and universities are not enclaves immune from the sweep of the First 

                 Amendment . . .”

From the Supreme Court Case Healy v. James


“The college classroom with its surrounding environs is peculiarly the “marketplace of 


   ideas,”. . .   

From the Supreme Court Case Healy v. James

              “I do not believe that it can be too often repeated that the freedoms of speech, press, 

                petition, and assembly guaranteed by the First Amendment must be accorded to the 

                ideas we hate or sooner or later they will be denied to the ideas we cherish.”  

Justice Black as quoted in the Supreme Court Case  Communist Party v. SACB 

Background

The constitutional dimension of the university/student relationship is no more evident than in the First Amendments rights of free speech, free press and protest issues involving students.   The free expression of ideas is an American value fiercely protected by the Supreme Court.  The First Amendment right to free expression at a public university has been explored in classic case law that came into being largely as a result of court cases related to the student unrest of the 1960’s.  

These constitutional issues are sometimes difficult for the general public to comprehend, as often there is an expectation that university administrators can control student speech, the student press, and/or student protests.  This public perception is often grounded in the false belief that students do not have constitutional rights or at the very least they do not enjoy these rights in their roles as college students.  Nothing could be further from the truth at public institutions as expressed in two landmark Supreme Court cases cited above:  Tinker v. DesMoines and Healey v. James.

University administrators are wise to walk a path that is protective of student rights to free speech, free press, and student protest while simultaneously exercising the free speech rights, free press rights, and the authority of their position to speak in opposition to offensive free speech, offensive free press, and offensive student protests.  It is often the case that students engage in free expression that is not offensive.  The exercise of free expression that has offensive content can be most powerfully engaged through the use of free speech.  This protects the free expression rights of students, utilizes the power and authority of the university administration, and models effective citizenship skills for students. 

University administrators are not powerless when dealing with free expression issues.  Content-based restrictions on the exercise of free expression are judged by the courts to be unconstitutional.  Nevertheless, these free expression rights are not absolute.  Reasonable time, place, and manner restrictions apply to free speech and student protest issues.   Additionally, university administrators are expected to use a variety of strategies to balance these student rights against the right of others to attend class, move about campus, and to avoid disruptions.  Strategies include engaged advisement of recognized student groups, required registration of protests, free speech zones, restrictions on sound amplification equipment, and the establishment of appropriate time windows for protests.  

The student press enjoys the most latitude in exercising the right of free expression.  The Supreme Court has been consistent in protecting the rights of student- editors and journalists by shielding them from content-based restrictions such as prior restraint, budget constraints imposed to quell the press, and the suppression of circulation.  

One example of an effective response follows:   In response to a recent cartoon with racist overtones in the student newspaper, the student press was scrutinized by TAMU constituents and  regional and national media.  Several administrators contacted the student editor and shared the same two-pronged message:  You have a constitutionally guaranteed right to print the cartoon and I support your right to do so.  However, your cartoon is inappropriate and has racist depictions that are damaging to the university community.  Your judgment in this regard is questionable, and I think you should reconsider printing it.  The consistent transmission of this message served as powerful tool in responding to both the student journalists and the various constituents engaged in the resulting debate and discussion on this issue.

Court cases that are often cited to illuminate the university/student constitutional relationship as it relates to free speech, free press, and student protests include:

First Amendment rights for students:

Tinker v. Des Moines Independent Community School District, 393 U.S. 503 (1969).  Reiterated students’ right to free speech in their relationship with a secondary school.  The Supreme Court stated:  “It can hardly be argued that either students or teachers shed their constitutional rights to freedom of speech or expression at the schoolhouse gate.”  Also emphasized that the freedom to protest does not create a freedom to disrupt.

                             Healy v. James, 92 S Ct. 2338 (1972).  Using Tinker as a foundation, the Supreme 

                             Court noted the significance of the First Amendment at state colleges and 

                             universities:  “State colleges and universities are not enclaves immune from the 

                             sweep of the First Amendment . . . the precedents of this Court leave no room for 

                             the view that. . . First Amendment protections should apply with less force on 

                             college campuses than in the community at large.”  The Supreme Court went on              

                             to note that  “The college classroom with its surrounding environs is peculiarly 

                             the “marketplace of ideas,”. . .  (Note:  The “marketplace of ideas” concept is 

                             frequently referenced in academic freedom discussions.)  The court went on to 

                             indicate that  public institutions may adopt  reasonable regulations with respect 

                             to time, place, and manner of speech related activities.




Widmar v. Vincent, 454 U.S. 263 (1981).  A university regulation that prohibited 

                             the use of university buildings or grounds “for purposes of religious worship or 

                             religious teaching” was declared  an unconstitutional content-based restriction 

                             on religious free speech. 

Content-based restrictions:

                             Papish v. Board of Curators of University of Missouri, 93 S. Ct. 1197 (1973). 




Student newspaper editor was expelled  for violating board of curators bylaw 

                             prohibiting distribution of newspapers “containing  forms of indecent speech.”  

                             The newspaper contained a political cartoon that depicted policemen raping 

                             the Statue of Liberty and the Goddess of Justice with a caption that read: “With 

                             Liberty and Justice for All.”  Additionally the newspaper contained an article

                             entitled “M_______ F_____ Acquitted.”


                            The student successfully sued the university.   Ruling in the student’s favor the 

                            Supreme Court stated:  . . . “Healy v. James makes it clear that the mere 

                            dissemination of ideas – no matter how offensive to good taste – on a state 

                            university campus may not be shut off in the name alone of conventions of 

                            decency.”


Free press:

   Dickey v. Alabama State Board of Education, 273 F. Supp. 613 

   (M.D. Ala. N.D.  1967).   Troy State University invoked a rule prohibiting 

    editorials that  criticized the governor or the legislature.  This rule effectively 

    prevented the  publishing of an editorial written by student editor Dickey.  The 

    faculty advisor offered alternative material to be published in place of the   

    editorial, but Dickey  instead chose to publish a blank column with the word

    “Censored” diagonally across it.  Dickey was suspended for insubordination and 

    filed suit.    

The courts pointed out that Troy State was not required to have a student   

newspaper, nor were they required to permit Dickey to continue as one of the 

editors.   However, since they did elect to have a newspaper, and they did authorize Dickey to be one of its editors, they could not suspend or expel Dickey for publishing his beliefs.  In ordering the school to reinstate Dickey, the Court stated:  “We believe that there unquestionably was an invasion of petitioner’s liberties in the areas of academic freedom and political expression -- areas in  which {the} government should be extremely reticent to tread.  The essentiality of freedom in the community of American universities is almost self-evident.”

   Joyner v. Whiting, 477 F. 2d 456 (4th Cir. 1978).   The president of North Carolina 

   Central University (an historically black university) withdrew financial support 

   of the student newspaper in  response to editorials and articles expressing strong 

   opposition to the admission of white students.  The courts found this action to be 

   an abridgement of the freedom of press guaranteed in the First Amendment.   

   The court stated:  “Censorship of constitutionally protected expression cannot be 

   imposed by suspending the editors, suppressing circulation, requiring 

   imprimatur of controversial articles, excising of repugnant material, withdrawing

   financial support, or asserting any other form of censorial oversight based on the 

   institution’s power of the purse.”

Hate Speech:



UWM Post v. Bd. of Regents of Univ. of Wisc., 774 F. Supp. 1163 (E.D. Wis. 


       1991).  University was permanently enjoined from enforcing a rule prohibiting 

                            racist or discriminatory comments, epithets … comments that would demean the 

                            race, sex, religion, color, creed, disability, sexual orientation, national origin, ancestry 

                            or age of an individual.   This rule was considered by the court to be overly broad

                            and vague and thus an imposition on the First Amendment right to free expression.  

                            The court pointed out that “above all else, the First Amendment means that the 

                            government has no power to restrict expression because of its message, its ideas, its 

                            subject matter, or its content.”  The court reiterated the fighting words doctrine which 

                            leaves unprotected those words that tend to incite an immediate breach of the peace.   

                            There are two conditions to the fighting words doctrine:  the words must be directed 

                            at an individual or individuals and they must be of a nature that tends to bring the 

                            addressee to fisticuffs.

Iota Xi Chapter of Sigma Chi Fraternity v. George Mason University, 993 F.  2d  386 (4th Cir. 1993).   A Greek fraternity chapter was disciplined by the university for holding a “Dress a Sig” event where one participant dressed in black face, used pillows to represent breasts and buttocks and wore a black wig with curlers.  Student leaders signed a letter requesting the Dean to impose sanctions for the offensive program that perpetuated racial and sexual stereotypes.  Sanctions were imposed and the fraternity filed suit.  The court did not permit the disciplining of the fraternity stating:  “ If there is a bedrock principle underlying the First Amendment, it is that the Government may not prohibit the expression of an idea simply because society finds the idea itself offensive or disagreeable. 

Demonstrations/Regulation of time, place, and manner




Sword v. Fox, 446 F. 2d 1091 (4th Cir. 1971).  Court held that regulation of state 

                             supported college which denied student right to demonstrate and protest by way 

                             of “sit-in” within a combination classroom and administration building, but 

                             permitted demonstrations without any restriction of purpose in other areas of 

                             the campus was reasonable.  The court stated that a university may place  

                             reasonable restrictions on demonstrations to protect safety and property, 

                             maintain normal operations, facilitate campus traffic, and the like.

                            Bayless v. Martine, 430 F. 2d 872 (5th Cir. 1970).  The court was asked to review a 

                            university regulation that created a student expression area that could be 

                            reserved forty-eight hours in advance for any non-violent purpose.  The courts 

                            deemed this a reasonable non-discriminatory regulation as to the time, place and 

                            manner of a demonstration.

Current Practices at Texas A&M University




(Much of the language from this section is contained in the Student 


                Rules.) 





Texas A&M University is committed to providing an educational and work

                             climate that is conducive to the personal and professional development of each 

                             individual.  In fulfilling its multiple missions as an institution of higher learning, 

                             it encourages the free exchange of ideas. The university will protect the rights of 

                             freedom of speech, expression, petition and peaceful assembly as set forth in the 

                             U.S. Constitution.



First Amendments rights of free speech, free press, and protest issues involving  

                             students are handled within the guidelines and rules of the university. These 

                            rules and guidelines have been written with the constitutional rights of students 

                            as a central concern.  Texas A&M attempts to educate students by modeling 

                            appropriate responses, guidelines and rules for the exercise of First Amendment 

                            rights of free expression. 

As an example, the following appears in Article I of the Students Rights and Responsibilities.  “A student shall have the right to participate in a free exchange of ideas, and there shall be no university rule or administrative rule that in any way abridges the rights of freedom of speech, expression, petition and peaceful assembly as set forth in the U.S. Constitution.”

Additionally, Texas A&M models best practices as described in classic case law.  The university has established free speech areas at Rudder Fountain, Lawrence Sullivan Ross Statue, and the West Campus Mall.   There is a requirement for pre-registering for the use of these areas forty-eight hours in advance.  

Furthermore, Texas A&M University maintains its right to regulate reasonable time, place and manner restrictions concerning acts of expression and dissent. Any acts that are disruptive to the normal operations of the university, including classes and university business, or that invade the rights of others will not be tolerated. Faculty, staff and students engaging in a disruptive activity may be subject to disciplinary action. Any participant in a disruptive activity may face criminal charges.   The university reserves the right to locate any assembly so as to ensure that the activity does not interfere with the normal operation of the university or interfere with the rights of others.  All individuals participating in scheduled events are expected to comply with state and federal law, municipal ordinances, Texas A&M University Student Rules and the above guidelines.
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