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Abstract:

Solving the Gordian Knot:
The Federalism Commission and the Reform of the Geran Federal System

How do the fundamental institutional rules of aijcdl system evolve or change? When can
they be altered, and by whom? Basic constitutionials like federalism belong to the meta-rules
that structure the political game in advanced deawes. As such they are hard to change
because they usually are subject to large set-ats,comvolve multiple constituencies, and are
conditioned by the entrenched interests of a wanépowerful key actors. The (failed) reforms
of a federal system thus present opportunitiexxémene whether and how the basic rules of the
game can be changed.

Theories about constitutional and institutional raia can be divided into normative, interest-
based, and non-rational explanations. They fiteqogatly into current divisions within the new
institutionalism in political science, between brstal-institutionalism, rational choice and

sociological institutionalism (Hall and Taylor 1996Historical-institutional explanations

emphasize path dependence, stickiness, and “ldcleifects, whereas rational choice
underscores the contested nature of institutioeaéldpment and the distribution of power and
strategic interactions of key actors in societyciSlogical explanations highlight the non-
rational effects of political discourse and the @&uopof the recognition heuristic (Immergut
2006).

After German unification and the creation of thedpean Union in the early 1990s, federalism
became widely regarded as at least partially resiptfor the GermanReformstatior “reform
gridlock”. This paper briefly examines the evolutiand the repeated efforts to reform the
federal system of (West) Germany. The main focusonsthe work of the “Federalism
Commission” from 2003 to 2004 and the final adoptad its proposals to reform the German
federal system in May 2006. Utilizing historicaktitutional, rational, and sociological
explanations, the paper will assess whether theggsof federalism in Germany represent
primarily the (un-)intended consequences of priommative commitments and path-dependent
development of institutions, whether they are #wsults of deliberate choices and self-interested
utility maximization of powerful key actors in Geam politics and society, or whether they are
the non-rational outcomes of political discoursegrative framing and recognition heuristics
among decision makers, or perhaps a combinatiat diree.
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Introduction

Scholarly assessments of the development of Gerf@daralism since reunification in 1990 have
differed markedly. Whereas some scholars see &etferalization” of the Federal Republic (Minch and
Laufer 1997), others diagnose the emergence ofisguised unitary state” (Abromeit 1992) after the
joining of the five new states of Eastern Germaych contradictory assessments point to an apparent
paradox, namely that the current federal systesaid to be a threat to the functioning of the Germa
polity while at the same time being in danger dfagsing. In other words, the federal system hanbe
undermined to such a degree as to become almaslietdsbut simultaneously it is still strong enough
block decision-making in the Federal Republic (Td&y 2003, p. 14). How is it that a system that is
judged to be dying is at the same time accusedhrieaten the efficiency, if not the survival of the
political system of Germany?
Figure 1: The Federal Republic of Germany

Germany’s federal system has come under seveieigrtin recent years (Hrbek and Eppler
2003). Among the main causes for the pressureftomeGerman federalism are the unification of West
and East Germany in 1990 and the deepening integrat the Federal Republic of Germany (FRG) into
the European Union, especially since the 1993 MiahstTreaty. Unification and Europeanization have
had a major impact on federal-state and inter-stdtdions in the Federal Republic of Germany glgff
1999, Sturm 2001). German unification and Europdegration are simultaneously reinforcing and
challenging earlier trends affecting the Germarefatlsystem. The Federal Council, Bundesratas the
most important federal institution at the nationevel', is “sandwiched” between the forces that
undermine the system from both above and below.b&@ization (Langguth 2000), growing

differentiation ofLandercapacities and interests (Jeffery 1999), and marsyem changes (Sturm 2001)

! The Federal Council @undesrais the “second legislative chamber” rather than“thEper house” of the German
parliament since it represents the governmentsioinets of the Lander, rather than their legiskegpand because it
is not a popularly elected body. Representationughly based on state population, with each Landny between
three to six votes, which can only be castblocor otherwise will be counted as invalid. (see @Glksl 2005).



increase the pressure for reform of co-operativder@ism, whereas historical path dependence
(Lehmbruch 2002), national political culture (Umbh&002), and European integration (Btrzel 2002) are
said to reinforce the co-operative federal systath@ove resistant to reform.

Federal systems are dynamic and contested, i .atleconstantly facing the pressure to adapt
to centrifugal and centripetal forces, often simoéously. In Germany centripetal forces dominatewh f
1949 to the 1970s, as evidenced by the constititiceforms of the grand coalition government from
1966-1969, particularly its financial reforms. Srtbe 1980s the conditions have changed. Mostlytalue
the impact of European integration centrifugal tamdes have increased. This is evident in the
regionalization processes occurring in countrieighi®oring Germany as well as in the recent debates
regarding the necessity to reform the federal syste the Federal Republic (Renzsch in Hrbek and
Eppler 2005, p. 7).

The paper will look at these competing influencestee evolution of the German federal system
and in doing so, will try to answer the followingegtions: How do the fundamental constitutional or
institutional rules of a political system evolveatrange? When can they be altered, and by whomi2 Bas
constitutional rules like federalism belong to theta-rules that structure the political game insaded
democracies. As such they are hard to change bedhayg usually are subject to large set-up costs,
involve multiple constituencies, and are conditibtiy the entrenched interests of a variety of péwer
key actors. The (failed) reforms of a federal systlus present opportunities to examine whether and
how the basic rules of the game can be changed.

Theories about constitutional and institutional raia can be divided into normative, interest-
based, and non-rational explanations. They fit equieatly into current divisions within the new
institutionalism in political science, between bigtal-institutionalism, rational choice and sooigical
institutionalism (Hall and Taylor 1996). Historigalstitutional explanations emphasize path depecelen
stickiness, and “lock-in" effects, whereas ratioclabice underscores the contested nature of itistitl

development and the distribution of power and sgiatinteractions of key actors in society. Soqatal



explanations highlight the non-rational effectspalitical discourse and the impact of the recogniti
heuristic (Immergut 2006).

In the comparative public policy literature, fedesgstems have been analyzed primarily from
the point of providing institutional veto points foustrate or prohibit policy change for and by
disinterested or opposed individuals and groupshénliterature on American public policy, fedesati
is often seen as an institutional context that joles for competition and diffusion of new ideas and
policies between the federal and state governmamisamong states, i.e. the “laboratories for policy
innovation.” This paper looks at federal institm$ofrom both perspectives, i.e. as veto points for
interest-driven actors to prohibit policy changed aas access points for idea-driven actors to infuse
policy innovation. | argue that it is this interplaetween interests and ideas within a given unsbinal
context that best explains policy decisions. Fddasditutions provide both opportunities to vetostow
down policy change and opportunities to dissemiaatktest policy innovation. To be sure, one premis
of this paper is that it is not the institutiomsr sethat produce veto effects, but rather the politgcdors
who make use of institutional veto potentials. Vetmnts are thus nothing more than constitutional
“opportunity structures”, whose utilization depemsthe choices made by political actors.

The paper focuses on the work of the “Commissiaritfe Modernization of the Federal System”
(“Federalism Commission” for short) in Germany fr@®03 to 2004 and the final adoption in May 2006
of its proposals to reform institutional arrangetsethat had become widely regarded as responsible f
the German Reformstat or “reform gridlock.” Integrating historical-ingutional, rational, and
sociological explanations, the paper will assessthdr and to what degree the recent changes afalede
arrangements in Germany represent the (un-)intenciisequences of actors’ prior normative
commitments and subsequent path-dependent devehbpmkether they are the results of deliberate
choices and self-interested utility maximizationpofverful key actors in German politics and sogiety
if they are the non-rational outcomes of politidedcourse, cognitive framing and recognition heioss

among decision makers with competing ideas andodezs.



Figure 2: The Basic Model and Figure 3: The Model fplied to Germany

The paper concludes that the perceived problemspresto modernize and “europeanize”
German federalism that had built up since Germafhcation and the creation of the Europeanion
reached a tipping point in the early 1990s andhét tritical juncture punctuated institutional path
dependencies and changed key actors’ prefereneeslatt to the establishment of the Federalism
Commission in November 2003 with the goal of endihg reform blockage of the German federal
system. But an abortive tit-for-tat deal betweemn fibderal government and the state prime ministers,
the one hand, and the asymmetric interests oMinésterprésidenterof the rich states and those of the
poor states caused the initial failure of the Cogsmin’s work in December 2004. Ultimately, however,
the political discourse involving the leaders ottbmajor parties, cognitive framing provided by tgar
programs and official public statements stresshmg necessity of reform, and prior commitments to
modernization pervasive across all political paropened a new window of opportunity after the fable
elections of September 2005 that led to the comm®nf the new Grand Coalition government of

CDU/CSU and SPD and the eventual adoption of thar@ission’s proposals in the spring of 2006.

BetweenReformstauand Modernisierung

The core feature of the German federal systemdsdrtiplementation of federal laws by thénderin
exchange for the states’ participation in the fatlkrgislative process via tigundesratThis system of
intergovernmental relations has been labeled “a@ratpre federalism”, “administrative federalism¥, o
“executive federalism” (Lehmbruch 1999). It was atesl by the constitutional convention at
Herrenchiemsee and the succeeding deliberatiotiseomembers of Parliamentary Council who wrote
the Basic Law from 1948 to 1949. Their intent toiti bills requiring the states’ consent to a refaly
small number (20 to 30 percent at the most) tumédo be a significant miscalculation. Anothetttodir
objectives, namely to ascribe to the Federal Cduheirole of a counterweight to party politics, sva

similarly undermined by the tendency for partisamfticts to spill over into théBundesrat(Langguth



2000). From the very beginning, the members ofRderal Council would meet in and prepare their
voting decisions in party caucuses before FedeoainCil plenary sessions, usually once a month on
Fridays. Especially in the area of education polisg work of theBundesratwas hampered by the
partisan division into SPD-led state governmentshe so-calledA-L&nder and state governments
controlled by the CDU/CSU in ti&-Lander.

Table 1: Distribution of Seats in the Federal Counit (September 2006)

Thus the critics of German federalism have varypeashphasized shortcomings such as “unitary
federalism” (Hesse 1962, Abromeit 1992), “interlmgk decision making traps” (Scharpf 1976), and
“semi-sovereign state” (Katzenstein 1987). Very fetwer democratic systems are marked by such a
tangled web of “checks and balances” as the Geonancombining a separation of powers, interlocking
competencies, as well as a contrary distance fromep (Machtferng that make decisive governing
exceedingly difficult (Langguth 2000). This has eafedly raised the issue of governability in Gerypan
especially since Scharpf in 1976 stated his fantmmeept of thePolitikverflechtungsfallethe trap of
interlocking policies that impedes both the fedexatl state governments, as a structural problem of
German federal system (Scharpf 1976).

Several other trends contributed to the increasiagence of the debate over the reform of
German federalism: because of increasing pressur@siblic finances it became less feasible to wesol
conflicts between the federal and state governnmténtsigh financial compensation deals. The “buying”
of votes of smaller states in tlBaindesrat which can be traced back to the earliest dayb@federal
Republic, became more difficult (Renzsch in Hrbell &ppler 2005, p. 8). Voting behavior had changed
markedly as well; electoral volatility was increagi and it became clear to both large parties #hat
majority in the Federal Council would from now oe lbof only short duration, because the party
governing at the federal level during the first #hads of the parliamentary term would regularky b
losing state elections. Different partisan majestin theBundestagand theBundesratwould no longer

be the exception but rather the norm. Additionalhe changing constellations of interests betwéen t



Lander, independent of any political party blocs, seenyimigmanded disentanglement. Especially in the
areas of federal-state relations, finances, and@aan affairs new interest constellations emergat t
had little to do with party competition, and therg@ex mixture of partisan and regional interesta no
dominant in the Federal Council made political dexi making ever more difficult (Renzsch in Hrbek
and Eppler 2005, p. 9).

The reform of German federalism has been a topipotifical discussion since the 1980s and
acquired special saliency after German unificatidiany critics of the current German federal system
advocate a “competitive federalism” that envisicamsdisentangling of functions with the goal of
strengthening the legislative authority and compete of the states and thus the state parliaments,
resulting in more autonomy, subsidiarity, and comtipe of theLander(Margedant 2003).

Throughout the 1990s public debate in Germany wesmdd by the concept of
Politikverdrossenheitor political antipathy. This phenomenon had appeared shortly after German
unification and became so prominent that in 1992 tdrm Politikverdrossenheitvas selected as the
“word of the year” by the media (VOIkl in Falter,a@riel, Rattinger, Schoen 2006, p. 57ff). Political
antipathy was seen both as the cause and the cmrsmEjof the populace’s dislike of politics in gexhe
and citizens’ resentment of specific aspects ottipal life, and the gridlock presumably causedtbg
federal system was blamed for contributindPtitikverdrossenheit.

In the late 1990s, the federal system had thusedgaeeminence as a topic of public discussion
and scholarly discourse about reform in Germanyiti€al conditions seemed especially conducive to
initiating a reform of German federalism: the moangt pressure from unresolved problems
“necessitated” political reform in the eyes of atvees from across the political-ideological spegtru

(Thaysen, in APUZ B 29-30, 2003). Thdinisterprasidentenkonferenz (MPK)he conference of

2 Arthur B. Gunlicks refers t@olitikverdrossenheias “a growing ... public disenchantment with the latklear
decision making responsibility and accountabilitgttexists currently in the German political systé@unlicks

2005, p. 1295). Although the specific meanindPofitikverdrossenheit controversial, most observers argue that it
entails all kinds of “criticism, unhappiness, featscomfort, and political prejudices” and manigeisself in



German state minister-presidents, started workimghe topic, as were two joint commissions of the
federal government and the state governments, btieem dealing with a reform of fiscal relationsdan
the other with a revision of the competences ofBhedand theLander.In the spring of 2003, Brigitte
Zypries, the Federal Minister for Justice, presgrimrnerstones” for a reform of federalism, and on
March 31, 2003, the newly constituted “Federalisomwention” of the state parliaments passed the
“Declaration of Lubeck” regarding the revision oé@an federalism (Thaysen 2003, p. 14).

On October 16 and 17, 2003, tBeindestagand theBundesrat respectively, inaugurated a
“Commission for the Modernization of the Federast®yn” or, in short, “Federalism CommissidnThe
commission, under the joint chairmanship of Edm&tdiber, the minister president of Bavaria, and
Franz Muntefering, the chairman of the SPD factiorthe Bundestagwas charged with developing
reform proposals to modernize the German fedestkay, with the objectives to improve the capaaty t
act and make decisions of both the federal and gfavernments, to assign more clearly political
responsibilities, and to increase the function&éaiveness and efficiency of the federal systeime T
commission was to examine in particular the divisid legislative competences between the federl an
state governments, the responsibilities and rigifitshe Lander in the policy-making process at the
federal level, and the financial relations betwé#ss federation and the states. The commission was t
consist of 32 voting members, 16 members each thentederal Council and the Federal Diet (plus an
equal number of substitute members, also with gotights, from each chamber). There were four
representatives of the federal government andepxesentatives from all of the state parliamente wh
serve as non-voting members with the right to kerdh@nd make proposals only. In addition, thereawer
three permanent guest members, with the rightealspnd make proposals, but no vote, represeriteng t

national peak organizations of local governmenisally, 12 experts would be unanimously appointed

decreasing election participation, the electoratesses of radical right and left wing parties, #nedloss of
confidence and trust of citizens in political astand institutions (VOlkl in Falter, Gabriel, Rager, Schoen 2006).
% The official German name i&bmmission von Bundestag und Bundesrat zur Mosieming der bundestaat-
lichen Ordnung (KOMBO) It is also often referred to &undestaatskommissigRederal State Commission) or
Foderalismuskommissidfrederalism Commission).



by the other commission members, all of them adyistembers only, without the right to vote or make
proposals. The commission first met on Novembe&(0D3 and thereafter once a month on a Friday after
the regulaBundesratession until the fall of 2004 to finish its woll commission decisions required

a two-thirds majority of its voting membemundesratPressemitteilung 183/2003, Oct. 17, 2003).

The federalism commission had originally been @&é@d by Franz Mintefering after the failed
attempt by the federal Justice Minister Zypriesvtwk out a reform between the federal governmedt an
the governments of the states in the early sumrhét0063 (FAZ, Oct. 17, 2003, Nr. 241, page 1).
Muntefering at the time suggested that the workhef Federal Government and the Federal Council on
the reform of federalism needed to be “parliamert¢al” because such a reform would require
constitutional changes (FAZ, Nov. 8, 2003, Nr. 2p@ge 5). He suggested creating a joint commission
consisting of 16 members of each the Federal Didtthe Federal Council. However, leaders of bogh th
Green Party and the Free Democrats criticized tiopgsal as insufficient because the small parties
would only be able to have one commission membehn.eBhe chair of the Green party faction, Christa
Sager, and her counterpart from the Free Demoordtee Federal Diet, Wolfgang Gerhardt, suggested
that the commission also needed to include mendfdaie Land parliaments, so the states would rsit ju
be represented by members of their executivesh&umbre, the critics argued, the commission also
needed to include separate representatives ofdtier&l government, as well as representativesietci
and communities since members from thendtageand Landesregierungemwould not sufficiently
respect their interests. Finally, consultants sasfacademic experts and representatives of cigieo
should be included, but without the right to vofAZ, July 23, 2003, Nr. 168, page 5). On August 26,
2003, the leaders of all the four party factionsh@Bundestagfinally agreed on the composition of the

Federalism commission.

* Although with the PDS there were five parties esented in the 15. Federal Diet from 2002 to 265 two
deputies of the PDS lacked the minimum quorumwaf fiercent of alBundestagnembers to form an official party
faction and were thus counted diktionslosé or non-caucus members of the Federal Diet.



Why did German policy makers chose to constitute réform commission in this particular
way? Of all the potential ways to put together astitutional reform commissiohGerman lawmakers
chose the variant that sought a compromise betviwenmodels, that of the Mediation Committee
betweenBundestagand Bundesrat and a constitutional convention. They chargedappointed but
broadly representative commission of relatively ksize to develop a reform proposal that wouldnithe
be adopted by both legislative chambers,BhadestagandBundesrat with the two-thirds majorities of
votes required by the Basic Law, the German carigiit, for constitutional amendments.

The selection of the specific members of the Cominiswas to ensure that in the end its results
would be assured the necessary majorities in bwthFederal Diet and Federal Council. Therefore its
membership included the politicians who in the amdild vote on the adoption of its recommendations,
i.e. all the minister-presidents of the 16 stated #he leaders of the main party factions in thdefral
Diet.’

All in all, the commission included 32 voting memdeconsisting of 16 deputies of the Federal
Diet and 16 members of the Federal Council. Ea¢dmmganember had a substitute. The states were all
represented by their minister-presidents; theirsstides were usually the chiefs of staff of thatest
chancelleries or state ministers of justice. Tha#efal government’s four representatives, although i
crucial role, were not given the right to vote batd only advisory status with the right to be heamd
make proposals. The four included the Chief offSththe Chancellery, the Federal Minister of Jeesti
the Federal Minister of Finance, and the Federali$fier Consumer Affairs, Food, and Agriculture. The

Federal Minister of the Interior was not a membérttee commission. The administration of the

® According to research by Princeton’s “Project am§litution Writing and Conflict Resolution” theaee five main
alternatives in use today for countries to devig# @ebate constitutional texts. Constitutional mef@ommissions or
committees are based either on the Elected Coastidssembly Model, the Legislature Model, the biaail
Conference model, an executive directed procesggoeegotiations, or some hybrid model that consbivwe or
more of these approachdstp://www.wws.princeton.edu/pcwcr/drafting/modbtsl, retrieved on Aug. 30, 2006).
® According to Scharpf (2006), this was one of #xsons why the Commission failed in its first apierile argues
since the ultimate decision makers where involvethé negotiation processes, they tended to bldaingproposals
without proper consideration. Proposals that fdmeisolated viewpoint of one of the veto playeiskkd
disadvantageous would be rejected early on, evilieyfwould be necessary for a balanced comprelresssiution.




commission was put in the hands of a civil serfieoth theBundesratand a consultant for the SPD party
caucus in théBundestag Thus, as far as the distribution of power wasceoned, the commission was
based on the model of the Mediation Committee eBilindesrat

The character of a constitutional convention wada@fied by the inclusion of non-voting
members, i.e. two state parliament presidents, pauty caucus leaders from state parliaments, three
representatives of municipal peek associationsywels as twelve academic experts. Except for the
experts, each advisory member also had a substitileding substitutes, but without participaticigil
servants, the commission numbered a total of 1@ isuals Ookumentation der Kommission von
Bundestag und Bundesrat zur Modernisierung der basidatlichen Ordnung, 2005

The six non-voting members representing the statkaments consisted of the two Presidents of
the state parliaments of Schleswig-Holstein anchSaw-Anhalt, plus four party caucus chairs from the
diets of North-Rhine Westphalia (CDU), Hessen (F&pd Baden-Wirttemberg (SPD and Green party).
The three permanent guests on behalf of the mwaliggvernments were the chief executive officers of
the Diet of German CitieDeutscher Stadtetagthe Diet of German CountieB¢utscher Landkreistag)
and the Federation of German Towns and Commur({ilesitscher Stadte- und Gemeindebur@f the
twelve academic experts who would present theiniops in a series of working groups and hearings,
six were professors of public law, three came félen discipline of economics and public finance, and
three were political scientists (see table 2).

Table 2: Composition of the Federalism Commission@4 - 2005

In accordance with the hybrid character of the Cassion were its relations with the public. Its
plenary sessions were partially held in public gadially met in closed session. Working groupsever
closed to the public. Commission materials and mspaere divided into public documents and those
circulated only internally. According to one obsars judgment,

“the composition of the Commission and its intermakarchy, which from the beginning

put the strong minister-presidents on the one amkthe federal government including



the SPD party caucus leader on the other sidehetaenter of decision-making, as well

as its distance from the public did not bode well fthe Commission’s] work. This

ensured that the decisive power brokers were imebland a resulting compromise

would in all likelihood be implemented by law. Biitwas a major objective of the

Commission to create more transparency and mor@uatable responsibility. To try to

achieve these goals behind closed doors was heodlyincing (Renzsch in Hrbek and

Eppler 2005, p. 10, my translatioh).

Whether the exclusion of two specific issues, terial restructuring and fiscal equalization,
impacted the work of the Commission, as was ocoadlp argued, or not, is an open quesfion.
Declaring Article 29 of the Basic Law regarding tlestructuring of the federal territories a “tabssue”
had been a pre-condition for the establishmenhefdommission. It would have been naive to assume
that small states, which have been fighting vehdinéor their continuing existence, would changeith
position as part of a reform. The omission of tisedl equalization law probably did preclude certai
reform options, even if it is understandable theas little interest in unraveling the package depked
upon only a few years earlier in 2001 that regaldte Solidarity Pact and the Fiscal Equalizati@mvL

until 2019 (Renzsch in Hrbek and Eppler 2005, p. 11

The Work of the Federalism Commission

The Commission for the Modernization of the Fedesgbtem orKOMBO was given only a short
window of opportunity to realize its goals; its itbelrations were framed, on the one hand, by thatdeb

over a European constitution at the supranatiogbl,level, and, on the other hand, the work of the

" Renzsch argues that the adoption of the Federadifirm in Switzerland by a referendum in 2004 tedfederal
modernization in Canada by citizens’ assembliesigeoexamples for successful reforms by way of mgvi
decision making processes in other hands than thfoslected officials and politicians whose owreiists are
closely tied with the structures to be reformedrn#eh in Hrbek and Eppler 2005, p. 10 f.).

8 See for example Gunlicks (2005) who states: “Tmpartant issues—some would say issues crucialyto an
reform—were omitted from consideration: territoniaform and fiscal equalization. .... these have bmejor bones
of contention in the federalism reform debate fecatles; however, their inclusion in the deliberatiavould have
brought bitter conflict into the deliberations gmbably have doomed the enterprise from the bawgrih(p. 1291)



“Federalism Convention” of the German state pariiata at the sub-national level. The Federalism
Commission gave itself until December 2004 to dead and present an actionable legislative proposal
to reform Germany’'s federal system. How would thesvest attempt to reform the German federal
system proceed? And what were the chances for ssioéehe German Federalism commission’s work?

The success of the Commission in overcoming th& jécision trap would require changes of
the federal constitution, and such changes wouig lta be adopted by two-thirds majorities in both
houses of the legislature. The “three frontierpaiential conflict” within the Commission were:

- between the governing coalition and the oppositiaine Bundestag

- between the federal government andltBaderas a whole; and

- among the diverse groups bfinderwhose combined votes amount to a blocking minority

(24 out of 69 votes) in thBundesratespecially the gap between the fiscally strong thed
fiscally weak states, (Scharpf 2005, p. 5)

The Federalism Commission started its work basedhenoptimistic assumption that given
sufficient problem pressure, all participants wohkllve a certain interest in escaping from theif- sel
inflicted joint decision-making trap. In reversegio, however, this also means that permanently
interlocking policies are not just caused by th&titational specifics of the German federal systbunt,
result to a significant degree from the behaviopolicy actors or from the interactions of institurtal
logic and actors’ preferences. In the Federal RipobGermany the “price of federalism” is definbg
the institutional context of a federalist consendamocracy, which is marked by the institutionalize
constraint to find a consensus. This gives all im¥@ actors on both the federal and state leveleraos
veto points, which can be used to exert influefides means that it is not the institutiopsr sethat
produce veto effects but rather the political astwho utilize veto powers. Veto points are thushimgf
but “opportunity structures” whose utilization résurom the decision of political actors. It folls that
the success of a legitimate and appropriate refwhcy hinges not only on structural tipping poits

institutional “birth defects” but also on the cortifeeness and ability to cooperate of politicaltpes



and their representatives in a parliamentary fédsstem (Lhotta, Hoffken, and Ketelhut in Hrbeldan
Eppler, 2005, p. 20).

The initial consensus underlying the creation & @ommission was a simple tit-for-tat deal:
more regional responsibility in exchange for moreetiom to act for the federal governmeber
Spiegel No. 14, March 29, 2004, p. 38). In other wordse tander were to lose veto power
(Blockademacht in the Federal Council in Berlin but would gainoma formative power
(Gestaltungsmachtat home. However, especially the much discussedpture of state legislative
powers and the clauses allowing “opting out” orpgesxmentation” would primarily benefit theAnder
parliaments, whose representatives in the Comnmdsaal only a consultative role. The Commission’s
16 voting members representing the state goverranbotvever, had a vital interest to maximize their
own powers and not those of the state parliam@dis.“mother of all reforms” did not die of a natura
death. What was lethal was the fact that the refaonld have to be implemented under just those
conditions that the reform attempted to overcomeofta, Hoffken, and Ketelhut in Hrbek and Eppler,
2005, p. 15ff).

Critiques of excessive interlocking and a lack fbiceency and transparency as well as demands
for disentanglement have long been standard arggnierihe debates over German federalism (Hrbek
and Eppler 2003). However, to effect changes not mguires adequate pressures and preferences for
reform among the actors, but also sufficient mégsiwhich are not easy to attain in system of elispd
governance. Thus the best chances for reforms wkish and where there is a convergence between the
interests of the federation and the states andher weto players are involved.

The relevant actors for the success of the fedmnalieforms in Germany all have strong
institutional self-interests, both on the side bé tfederation as well as the states. The simple yet
plausible formula that was designed as a masterfplafederalism reform, i.e. “more regional auihor
in exchange for more freedom to act for the ferabeygnment”, underestimated these self-interests

because it implied a trade of power shares thatmaageally desired by all actors, especially i t



state minister-presidents. It was tHiénisterprasidenterof the states who since 1949 had benefited the
most from the increase in power of the Federal €ibwand the concomitant “co-governance” of the
Land chief executives on the federal level. The prodossluction of bills requiring consent in the
Bundesratogether with the regaining of legislative competat the state level would have benefited
the state parliaments and not the minister pressderhus such a redistribution of power was not
attractive for the state executives, especiallycesithe importance of Mlinisterprésidentis largely
dependent on his or her influence at the fedexadll88ased solely on their positions as leaderstate
governments, minister-presidents would just beargi powers. It is precisely their role in the Fadle
Council that makes them national players (Lhottéfflkén, and Ketelhut in Hrbek and Eppler, 2005, p.
22).

After almost a year of work, the deliberations lbé tFederalism Commission seemed to have
reached an impasse in November 2004, when the Gededaral government offered a new proposal that
would widely separate the legislative competenddabefederation and the states. In a nine-pagerpap
the federal government “took the offensive in thatter of reforming the federal system” (Spiegel
Online, Nov. 10, 2004). The federation was tryingd clear separation in numerous policy areasngmo
them the university system. THeinder would receive broad legislative powers regarding tegal
foundations and reform of universities, as welirakerms of deciding over membership and partiéipat
in university governance, curricular reform, poatirate programs, distance education and multimedia
instruction, curricular advising, early graduatigaiblication of research findings, and externalding.
According to the Spiegel, “[o]nly regulations gomerg university entry, quality control, higher
education degrees and special civil service lawlevdoe transferred to exclusive federal authority”
(Spiegel Online, Nov. 10, 2004).

The federal white paper also proposed to shifdattisions concerning the compensation and
coverage oLandercivil servants to the states. In addition, comnaraw with regional implications,

e.g. rules for restaurants, gambling halls, andness opening hours, would be handed toLéheder, as



well as the penal system. In the area of taxattoal-dnderwould gain legislative authority over wealth
taxes, inheritance and gift taxes, so-called “Vhrksteuern” or transaction taxes, including busiees
involving fire protection, real estate sales, ganml lottery, and insurance taxes. Further proposal
included the revenue-neutral combination of certatiministrative and fiscal competences and the
reduction of the tax bureaucracy, especially thmiehtion of duplicate federal and state tax agesici
These tasks should be entirely shifted to the fgder. In exchange, the federal government would
forego to pass any laws that would burden the staith new expenditures.

New or stronger competences would be created ferféderal government in the fields of
emergency management and criminal investigationghdse areas where the federation and_tireler
principally share legislative competences (seeet@p) federal regulations would take precedendéen
future.

Table 3: Legislative Competences of the Federatiaand States before Sept. 1, 2006

Regarding so-called framework laws, which are toebminated as a separate category, the
federal government claimed exclusive powers in mégao the registration and identification of
individuals, environmental regulations, and thet@cton of cultural treasures. The federal govemmme
would hand to the states legislative authority he following areas: media law, urban and regional
planning, and hunting. Finally, the federal goveemindemanded a strengthening of its position in
representing Germany in the European Union andetbex proposes amending Article 23 of the
“Grundgesetz(Spiegel Online, Nov. 1, 2004).

Most policy areas in Germany are governed jointlg & close cooperation by the federal and
the state governments, and the German model ofecatpe federalism delineates a clear separation of
competences only in a very few areas, among thema¢idn and police. In Germany’s cooperative
federalism the area of “self-rule” is markedly sl@athan the complex of “shared rule”, thus theateb
over reform focused primarily on the concurrent poswof theBundand theLander Due to the threat of

international terrorism and in light of the globampetition for the ‘best brains’ in a ‘knowledge



society’, the issues of domestic security and etlmcdnad become central topics in the last decadd,
they now featured prominently in the discussion thée policies would be allocated “better” to the
federal level or to the state level, both from anmative and a practical point of view (Grof3e Huthma
2005, p. 151).

However, because both the federal government aad dhder governmentmade plausible
arguments to claim education and domestic secaxtyusively, their differences over the allocatmin
competences in these two areas seemed irrecorcil&hce the federal ministers attended the
deliberations of the Federalism Commission onljgagests”, they attempted exert influence via a jubl
debate over their various reform proposals. Botto Gchily (SPD) as the Minister of the Interior and
Edelgard Bulmahn (SPD) as federal education segreteowed much public presence through numerous
statements and tried to influence public debate #wd sway the negotiations in the Commission
indirectly (GrofRe Huttmann 2005, p. 153). Accordiagvartin Grol3e Hittmann, the federal government
ministers through their strategy of “going publaxid their dominant role in the public debate wdile a
to overcome their handicap to be only “guest pgudicts” in the Federalism Commission. Their strateg
of going public to frame the debate worked espBiciakll in the areas of domestic security and in
education and research policy because the pubticnaedia were especially receptive following the
widespread discussion over the PISA results angéneeived terrorist threat after September 111200

(Grof3e Huttmann 2005, p. 170).

Federalism Reform and Education Policy

In December 2004, the two chairs of the FederalSommission, Edmund Stoiber and Franz
Muntefering, presented a 20-page preliminary d&firentwurj that prominently listed the crucial

issues on which they couldn’t reach agreementémtieface. The Commission chairs, the draft sa, h
discussed the issues of “higher education law aldtational planning, environmental framework laws,

domestic security and the authority of the federahinal police in fighting terrorism, competendes



regards to emergencies and civil protection, aedp#irticipation of the states in European questamus
EU responsibilities”, but had failed to reach agneat to change the status quo in these areas.uitho
CSU-boss Stoiber and SPD-leader Mintefering cooldfind consensus in these five important areas,
their proposal would have reduced the number ohSeat bills” gustimmungspflichtige Gesetd® at
least a third, i.e. from currently almost 60 petoafnall federal bills to about 35-40 percent. Taderal
government would also gain exclusive authority olegislation regarding weapons and explosives,
residential registration and identity cards, prdguc and use of nuclear energy, and “protection of
German cultural treasures against migration abroAd’a countermove, thieinder were to gain new
exclusive decision-making powers without federatipgoatory rights in the following legislative as:
housing policy; rights of assembly; penal systeawd governing store opening hours, restaurants,
gambling halls, trade shows, exhibitions, and faede and lease of agricultural real estate; rzwaing
laws; settlement and homestead affairs; SportsReateation; and general press laBgpiégel Onling

13. December 2004).

Despite the publicly displayed optimism of the Cossion chairs Stoiber and Muntefering that
their compromise proposal would be adopted at #wesd/e meeting on Friday, December 17, 2004, the
Federalism commission failed to bring about “thettmeo of all reforms” (Stoiber) because it could not
reach agreement in the education policy area.dfcfording to the original expectations, ... reforms
ought to result in significantly reduced veto posvasf the Bundesratexchanged for significantly
enlarged legislative competences of thénder, Fritz Scharpf (2005) argued, théfiln a nutshell,
reform failed because both of these expectatioms Veegely disappointed” (p.10).

Specifically it was the conflict between the fedena and the states over educational policy
competences that overrode all other compromises@yr agreed upon. Theéinderhad agreed to leave
the federal government in charge of university admons as well as graduation certification, but
prohibited the federation from making decisionsarelghg tuition or curricula. Mintefering called the

narrow window that th&anderleft open for the federation “too small”, whereatoiber countered that



the federal proposal would have “made conditionssedor the states” (Spiegel Online, Dec. 17, 2004)
It was especially the prime minister of Hesse aspirang opposition candidate for the chancellorship
Roland Koch of the CDU, who was unyielding in thegatiations. Leaders of both major parties, the
Social Democrats and the Christian Democrats, ¢dhe failure “harmful to German politics” or even
spoke of a “catastrophe for the entire politicassl’, but blamed their opponents for the breakdown.
Commission chair Muntefering commented that theciawas of “a huge political scale” and he hoped
that all sides would be sufficiently shocked byttha continue working on the reform. But co-chair
Edmund Stoiber summed up by saying that “the grhahce to achieve a renovation of the Basic Law
has been squandered for the coming years.” (Sp@geite, Dec. 17, 2004)

According to Scharpf, “education ... became the @luissuevis-a-visthe federal government
only because it was one on whichladindercould be made to agree, and on which no resporigitézal
government could or should accept total surrendger.14). “[After] ... the disappointing results dfg
[2001] PISA study for Germanypoliticians had discovered the public’s inter@seducation. Social
Democrats and Greens as well as conservativesdtéot compete not only regarding the question
whether all-day schools might be a remedy [forgber performance of German students,] but also how
to achieve internationally outstanding results anestific research. On the other hand two Federal
Framework Acts for Higher Education introducing rfjor professorships” and establishing a ban on
tuition fees for first-degree studies were declanadonstitutional by the Federal Constitutional @ou
These decisions supported the position ofLtfiederin the committee: being interested in strengthgnin
the influence of thd.&nderin their main field of competence, they were notling to accept the
proposals of thd8undestagand Federal Government, claiming that today’s &mmdorrow’s challenges
increased the need for federal initiatives in frakl” (Minch 2005, p. 150).

Most Lander prime ministers, especially those from the CDWni¢d the intransigence of the

SPD-led federal government for the failure of thentnission. Saxony’s Georg Milbradt accused the



federal negotiators for abandoning the basis ofigadh-talks and not valuing the reform enougtbéo
willing to pay a significant price. Erwin Teufel dBaden-Wirttemberg charged that the federal
government refused to compensate the states far ¢bacessions. The leader of the CDU, Angela
Merkel, pointed the finger at the SPD for tryinginstrumentalize the conflict over education polioy
election campaign purposes. But, she added, CHan&shroder had overestimated this opportunitg; sh
argued that since the CDU-governeginder had bested the SPD-led states in the resultseoPtBA-
educational study, the Christian Democrats woukleHget the fox to guard the henhouse” if they woul
have granted the SPD-Green party-led federal govenh more competences in the educational area
(Spiegel Online, Dec. 18, 2004). From the pointvigw of the red-green coalition government, the
situation presents itself exactly reversed, bectlesme for the failure lays squarely with the Chigis
Democrats. Federal Minister of Justice Brigitte dgp of the SPD declared that negotiations with the
CDU would never yield reforms. The sharpest attdoksed-green politicians were directed at Roland
Koch, the prime minister of Hesse, who was saidéar the greatest responsibility for the reform
debacle. The leader of the Green party caucusrimpeent, Krista Sager, said that Koch “had pregent
an agreement with his irresponsible maximum demandsultimatums in the educational policy area.”
The Hessian prime minister, she added, had onde ptmyed his preferred role of reform “blocker”
(Spiegel Online, Dec. 18, 2004).

Table 4: The German Lander Governments (2006)

In the issue area that became the crucial bonergkation, education policy, and seemingly led
to the initial failure of the Commission in Decemi#904, the federal government initially had offiere
few compromises but later was willing to make faaehing concessions, perhaps inducing the states’
representatives to overdo it by demanding even tgreaoncessions. In addition, the Federal
Constitutional Court’s rulings that increasinglyeseed to favor states’ rights, especially the denisi

regarding the unconstitutionality of the “Juniorofassorships”, encouraged further hopes for a

° The OECD’s “Programme for International Studenséssment” ranked German students onfji@teading



strengthening of thé&nder negotiating position, while the efforts of the éeal government to gain
greater influence in educational matters via newppsals for financing “elite universities” and
subsidizing all-day schoolsGéanztagsschulgnraised resistance among the CDU-led states. fheis
prepared the ground for sabotaging the deal thamdd the crux of any reform compromise through
continued strategic demands that would overstraiththe Federal government’s willingness to
compromise. It was therefore not a surprise, thaihé end the two minister-presidents with thersjest
national ambitions, Christian Wulff of Lower-Saxomnd Roland Koch of Hesse, would thwart a
consensus. Even an increase in the formative povfeheir states would not have compensated them fo
their loss in federal political influence (Mathigis, “Jeder fir sich, keiner fiur alle”, ibie Zeit53,
Dec. 22, 2004, p.4).

It was no coincidence that the attempted reforrthefrelations between the federation and the
states, after more than a year of negotiationtherend failed over the conflict regarding compeésnin
education policy. The publication in fall 2004 bktresults of the Programme for International Sttde
Assessment (PISA) by the Organization for Econd@meoperation and Development (OECD) launched,
as had the first PISA-study in 2001, a renewedudision of the structure of the German education
system. In an interview on December 7, 2004, thegeFal Education Minister Edelgard Bulmahn (SPD)
called for the abolition of the three-track schegdtem, especially the elimination of the so-cafledin
school”, orHauptschule(Die Welt, Dec. 8, 2004). A few months later, irsiailar vain, the general
secretary of the small opposition Free Democragety? Cornelia Pieper, called for more federal
competences in education policy, kicking of a cowgrsial debate in her own party and provokingscall
for her resignation by other leading members ofRB® (Die Welt, Jan. 5 2005).

In order to revive the debate over the reformeafefralism, in February 2005 interior minister
Otto Schily proposed, with the support of ChanceBohrdder, that the federal government shouldhbe i

charge of a few top universities, while the statemild control all the remaining universities. Sghil

competence and 20n both math and science capabilities (OECD PI18813.



likened his proposal to the division of labor betwehe federation and the states in the field oftsp
policy, where the federal minister for sport isp@ssible for top sports, and tlh&nder govern mass
sports. According to Schily, “this works entirely an outstanding way — and to the advantage of both
sides.” Spiegel OnlingFeb. 1, 2005). The essence of Schily’s plan Wwasthe states would retain their
general sovereignty in the education field, whiléhe same time the federal government would be abl
to set clear priorities. The reaction to the Sclulgn by the CDU and CSU was taciturn. CSU boss
Stoiber, who continued to negotiate behind the esceith his co-chairman, Franz Mintefering, to
salvage the failed reform effort, declared thas thvas not a fully developed proposal. But at lebist
positive that the federal government is contempépto end the blockage of the federalism refortrag
caused.” §piegel OnlingFeb. 1, 2005).

According to Stoiber, the CDU/CSU position was faomed by the recent decision by the
Federal Constitutional Court to invalidate the fedlegovernment’'s ban of university tuition and to
underscore the states’ authority in education golite constitutional judges’ ruling explicitly cified,
in Stoiber’s view, that “education policy was fungentally a states’ issue.'Spiegel OnlingFeb. 1,
2005).

Germany’s highest court ruled on January 26, 20@% the ban on tuition, imposed by the
federal government in 2002, was unconstitution&le Bight-judge panel of the Federal Constitutional
Court, in Karlsruhe, decided in favor of the siates of Baden-Wirttemberg, Bavaria, Hamburg,
Saarland, Saxony and Saxony-Anhalt, which had smederturn the ban, saying it violated Germany’s
postwar Constitution, which makes education thesgmee of the 16 states, bénder, rather than the
federal government (The Chronicle of Higher EdwrtiJan. 27, 2005). Although presiding judge
Winfried Hassemer declared at the beginning ofsengsion that “the Constitutional Court doesn’t make
education policy”, the decision in effect will alt@ermany’s system of higher education.

In 1998, Baden-Wirttemberg had become the firserigdstate to impose tuition on long-term

students when it began charging students who had persuing their degrees for more than twelve



semesters 1,000 German marks, or about US $ S&#master. That practice was stopped by the federal
government’s 2002 reform of the Higher Educatioank@work law, which stated that “study leading to
the first qualifying degree is tuition free.” Thisp the six CDU-governed states argued, violates th
educational prerogative of th&inder The Constitutional Court judges largely agreethwhis argument
defending states’ rights, as they had done a fewtingoearlier in July 2004 when they had struck down
the federal government’s introduction of thiihiorprofessorshipas unconstitutional after an appeal by
CDU-governed states such as Bavaria, Saxony andrifjiel

The first states to introduce general tuition feehe amount of 500 Euros (about US $ 650) per
semester were North-Rhine Westphalia in 2006 ardeBaVirttemberg, Hamburg, and Hessen in 2007.
Supporters of tuition argue that the money raiséldgwe to the universities to support teaching dnds
directly benefit the about 2 million students inr@any by improving their learning environment. st
charge that tuition will deter students, particiylathose from lower-income families, and point to
neighboring Austria, where fees in the amount o® Buros per semester led to an initial decline in
university enrollment (Spiegel Online, Jan. 26,200

How can we explain the initial failure of this “ther of all reforms” (Edmund Stoiber) in the
fall of 20047 Fritz Scharpf, who himself had beere @f the experts participating in the work of the
Commission, writes that “the failure must be exptal from the perspective of the blocking minorify o
big, prosperous and politically ambitious West Gamnbéander, especially those governed by the
opposition parties.” He continues that educatiorecdme the crucial issueis-a-vis the federal
government only because it was one on whichLatider could be made to agree, and on which no
responsible federal government could or should @ctt#al surrender. What really stood in the way of
successful reform were the underlying conflictardérest between strong and wdaknder They had

always existed, but after German unification thealitical salience had greatly increased.” (p. 14)

9 The number of enrolled students in Austria dedifrem 280,000 to 200,000 in 2001. The Austrianefabl
Ministry of Education viewed this as a result oflafing registration records, and indeed subseduesiiman



According to Scharpf (2005), “party politics hacgytd almost no role in the failure of the Commissio
What mattered weréifferences of institutional self-interest betwettye federal government and the
Landerand, above all, the asymmetry of conditions shapire institutional preferences of the strong
and the weakkander” Scharpf argues that “conditional and controllget-outs are probably the only
way in which the demand for significantly greategiklative autonomy of the strohéndercould have
been realized within the constellation of veto playinvolved in attempts at constitutional reforims
Germany. He concludes that “Germany must move tooge asymmetric constitutional form if its
federalism should have a chance to regain thebiiléyi and resilience which had facilitated the sess

of the post-war German model (p. 19).

Despite the fact that the Federalism Commissiotedabver the issue of reassigning the
competences in education policy, the Commissiordp@sal provided the basis for further negotiations
Thus, on March 17, 2005, at a so-called “jobs surm@tiancellor Gerhard Schrdder of the SPD, Foreign
Minister and Green party leader Joschka FischerlJ @bairwoman Angela Merkel, and CSU boss
Edmund Stoiber agreed to restart the work on tlierme But Chancellor Schroder’s call for early
elections after his party’s loss in the state @&®est in North-Rhine Westphalia and the subsequent

campaigns for the September 20, 2005 federal vatterthe resumption impossibfe.

The Grand Coalition and the Revival of the Commissin’s Work

When, after the federal elections of September2P05, the leaders of the two largest German parties
decided to form a grand coalition government andotiated their coalition contract, they agreed to
attempt to revive the Federalism Commission’s mefgoroposal as part of the grand coalition’s
governing program and actually included the SteMéntefering compromise into the formal document.

In contrast to the old red-green federal governnigait barely attempted to disguise its disinteireshe

enrolliments seemed to support that view. In 2082 tdtal number of students has once again reableddvel of
2000 (Spiegel Online, Feb. 24, 2005).

|t was the loss of the SPD majority in the MeidiatCommittee of the Federal Council because oSRB-Green
defeat in North-Rhine Westphalia that most likelgmppted Schroder to call for early national eletsio



reform project, the new grand coalition declaredefalism reform to be its prestige project (Scharpf
2006), the first major reform the new governmenuldgass and thus prove its willingness and abiity
act. On the side of thie&inderthere were calls to maintain a united front agaihstfederation after the
change in coalition governments.

On February 16, 2006, representatives of the fédereernment and the states finally announced
in Berlin that they had resolved the remaining ogeestions regarding education and environmental la
and that the constitutional reform bill would bédeed by both the Federal Diet and the Federal €bun
on March 10, 2006. Although the reform packet did @ntail a restructuring of the financial relason
between the two sides, it was hailed as the “thstrmaportant constitutional reform of the Federal
Republic”, which would give both the federation ah@ LAnder more creative opportunities to shape
policy and enable both sides to act more efficie(@piegel Online, Feb. 16, 2006).

What had changed since December 2004 that expllanéalbeit belated) agreement? A major
cause for consensus was the forming of a “granditicmel government of CDU and SPD after the
federal elections of September 2005. Now both magoties had an interest in passing the reformidill
prove that their coalition government was effeceaw& more than just a care-taker administrationseho
imminent demise would soon necessitate new elextibhe reorganization of federal-state relatiords ha
quickly been identified as one of the central refqrojects of the new government under Chancellor
Angela Merkel (CDU) and Vice-Chancellor Franz Mieteng (SPD). The core of the agreement
remained that the&nderwould relinquish some of their veto powers regagdiational legislation in the
Federal Council and would receive more legislatiuéhority at the state level in return. In somegyol
areas governed by federal authority, states waarddhie first time gain the right to deviate fronuéeal
regulations, for instance in environmental and &argbducation law, in addition to opting out of eant

federally mandated administrative procedures abdtiuting their own implementation measutes.

2 The most extensive constitutional changes affeesb-called concurrent or joint legislative auityoof the
federation and the states. Federal framework |avestgipe of law disappear entirely and are replégettiree new
types of concurrent or shared legislation: coréslagon Kerngesetzgebupgapplying to 18 issue areas ranging



Table 5: Legislative Competences of the Federaticand States after Sept. 1, 2006

But soon after this newest breakthrough had beerowrced, opposition to the consensus
agreement arose, especially among the educatidoypekperts in the parliamentary factions of both
governing parties. The critics focused particulanythe plan of the negotiation leaders to takeyativa
prerogative of the federal government to indepetigdeprovide financial support for educational
programs. The compromise bill would strengthginder authority in education policy and prohibit
future co-operation between the federation andestathe federal government would only retain its
authority to regulate uniform university degreesl allege entrance requirements, but it would for
instance no longer be able to launch initiativé® lits four billion Euro program to created all-day
schools. Another point of critique relates to camstion of higher education institutions, which the
federal government has been massively subsidizimag 1969. No longer would the federal authorities
have influence on how their subsidies would be spHris, feared Edelgard Bulmahn, the former feldera
minister of education from the SPD, would lead tovgng inequality between rich and poor states, and
would cement the advantage of prosperous southaesdike Bavaria and Baden-WirttembeBgiégel
Onling, Feb. 17, 2006). If Social Democrats painted tbenario of a regionalization of educational
opportunities, even the Christian democratic edanaexperts like the ranking member of the
Bundestag'sducation policy committee announced that she avaot push hard for passage of the bill
or support it enthusiastically, although she alss woncerned that changing any aspect of the rdfdkm
would lead to the collapse of the whole bund@piégel OnlineFeb. 17, 2006). Criticism was also voiced
by the opposition parties of Free Democrats, Greamd the Left Party/PDS, as well as from parents a

teachers’ association. They also worried about lapse into parochialism and state particularism

from civil law over labor law to environmental peation; need-based legislatidBgdafsgesetzgebunigvolving 10
issue areas ranging from residency over welfaretdaluman genetics; and opt-out legislation
(AbweichungsgesetzgebQrgvering six areas, among them university admissand graduation requirements,
allowing theLanderto pass their own laws when the federal governiasinot invoked its legislative competences
or when it has done so but the state governmestslpgislation that deviates from federal ruleg (Bable 4).



(Kleinstaatere) in the educational system, leading to inequadityeducational opportunities between
individual federal statesSpiegel OnlingFeb. 17, 2006).

Despite the support of the federal grand coalitjfmvernment and almost all of théinder
minister presidents, federalism reform continueérioounter opposition. Some commentators supported
the need for the reform of German federalism bjgicted the particular scheme that had been proposed
by the government; experts doubted that the plauldvactually accomplish the objective of
disentangling the responsibilities of the fedemratmd the states; officials from poorer statessiesl that
the new system would benefit the richer stateshair texpense; and interest groups denounced the
program when they concluded that the interestdeir tconstituents were negatively impacted (Lehne
2006, p. 18}2 Michael Naumann, a former secretary of state fdtucal affairs under the Schroder
government and prominent editor of the left-libasedekly Die Zeit attacked the reform in his paper as
“a cold revolution”, driven by “the hunger for powef the rich federal states”, the “typical fruit a
committee of scholars and unveiled state egotighat amounted to a power grab by ttéEnderand
would lead to a “federation of poor and rich pargeistic states” Die Zeit,03/02/2006 Nr. 10). He
charged that the gridlock of the 1990s was notrdsailt of outdated constitutional arrangements, but
rather the outcome of “Machiavellian strategies’opposition state minister-presidents in the Fddera
Council, who, by blocking federal legislation werging to capture the Federal Chancell&ty.

These various complaints came together mainly & $FPD parliamentary caucus to produce

what was characterized as “massive pressure” dgdines federalism reform proposal, with the

3 For instance, the German Culture Counb#(tscher Kulturraf, an umbrella organization of German artistic and
cultural associations, feared that the reform wdnalchn cultural education in particular. Projectptomote
innovation in this area would become virtually irspible with this reform. The Executive Directortoé Kulturrat,
Olaf Zimmermann, said that calling the federaligform “the mother of all reforms ... suggests thatrdform will
solve the structural problems in Germany. In reathiis is just horse trading between the fedeo&kegnment and the
states” in which the federal government made a @#hlthe states: in the future, the federation ba able to
decide more without having to ask the states, aihamge giving up much federal authority in educatiad cultural
matters to thé.dnder(Deutscher Kulturrat, Pressemitteilung 17. Fefd&0etrieved from http://www.kulturrat.de).
¥ Naumann points out that it was exactly the losthefmajority in the mediation committee of endesratfter
the SPD defeat in the North Rhine-Westphalia sthgetion in May 2005 that prompted Gerhard Schréethrow
in the towel” and call for new federal electionattked to his defeat and change in the nationaégowent Die Zeit
03/02/2006).



Parlamentarische Linkand theGruppe Netzwerknside the SPD faction both demanding substantial
changes (Lehne 2006, p. 18).

The L&nder governments opposed any changes in the carefufjptisded package of reforms,
and the grand coalition leadership feared that gl would unravel if revisions were made to
accommodate dissatisfied groups. Neverthelessrdksim reform had become a test of leadership for a
government whose substantive accomplishments wared, and lengthy public hearings as part of the
legislative process organized by tBendestag’'d.aw Committee in May 2006 strengthened the groups
that were seeking amendments to the program. #iffeeCoalition Committee and the minister-presidents
accepted proposals to mollify some opponents, ¢derflism reform package was finally approved by
the two-thirds majorities required in both tBendestagand Bundesraton June 30, 2006, and July 7,
2006, respectively?.

The federalism reform represents the most extermmmstitutional reform in the history of the
Federal Republic of Germany since 1949. A totaRbfarticles of the Basic Law were changed or
amended. As finally enacted, both sides expectedptioportion of measures that would require the
approval of theBundesratto be reduced by half. THeinder became fully responsible for elementary
and secondary schools, and their authority oveeare® and university education was enhanced.
Although the federation could define standardsufarersity admission and graduation, thiénderwere
allowed to deviate from these standards. The fédgreernment was also authorized to fund research
and student support programs at universities, sg s theLander approved these initiatives. Rather
than follow national standards, thénder governments were now permitted to determine ssaaind
procedures for state employees, despite the amsatia major employee group that the end of udifie

public personnel procedures would lead to ruin@mmpetition among the states. The federation redeive

!5 TheBundestagadopted the bill on June 30, 2006 with 428 Yeesaigainst 162 No-votes and 3 abstentions, i.e.
at least 40 deputies of the government coalitiosinty from the SPD faction, refused to supportabastitutional
change. On July 7, 2006 tBeindesratlecided with 62 out of 69 votes to adopt the refdvtacklenburg-
Vorpommern was the only state to vote againstéf@m package and Schleswig-Holstein abstained fhenvote.



increased authority in the areas of defense agasmsdrism, weapons control, nuclear energy, and
environmental policy while the states were auttemtizo determine closing hours for shops and
restaurants, impose criminal penalties, set staisdéor welfare institutions, and deviate from some
federal environmental standards. In a last minmpromise, the federation retained authority to
regulate notary services, when it was argued thgulation by thd.dnder might lead to competition
among the states and, thus, lower fees and lesmstor notaries (Lehne 2006, p. 19).

But its critics charge that it falls short of beitige “reform of the century” as its proponents
claim, since it does not succeed in separating&dem state functions, i.e. after all was said @one
the veto powers of the Federal Council were hardjuced and theander didn’t really receive any
greater latitude for their own policies. CritickdiGerman federalism expert Fritz W. Scharpf, hifrese
member of the panel of experts consulted by theefedidm Commission during its earlier hearings,
continued to charge that the reform’s mistake waaiin at a clear separation of the competencelseof t
federation and the states, but that this was indeedssible in Germany’s federal system. Rathegtwh
would have been needed was a “more intelligentsdini of labor” than the one adopted, i.e. a more
flexible interconnection, which would give the stgdarliaments more scope to decide, but at the same
time prevented them from negatively impacting Ee@pissues for instance. Scharpf maintained tleat th
reform effort failed because it did not take thredito reach better solutions by deliberation arzhbse
“the wrong people” sat in the Commission. Schamgjuad that a group of “elder statesmen”, experts,
and administrators who know the practical probleand the relevant interests but have the requisite
independence to think about “new solutions, wowddehproduced a better, more comprehensive reform

proposal®

The Federalism reform bill was signed by the Fdderasident on August 28, 2006, promulgated inftbderal Law
Register on August 31, 2006, and thus went intecefihe next day, i.e. on September 1, 2006.

16 See the interview with Fritz W. Scharpf in fhegeszeitungrom May 8, 2006. Scharpf specifically argued that
the Commission was composed of leading decisiorensak e. alLand Minister presidents and the leaders of the
party factions in th8undestagto ensure that its recommendations would findnagessary majority support.
Instead of consisting of the ultimate decision nnake&ho were prone to immediately veto any spegifaposal that
from a narrow point of view would disadvantage thethout considering solutions that would have anted to a



Ultimately, in Scharpf's view, the promised compehkive federalism reform failed to
materialize because the smaller, financially weadtates were afraid of increased competition. Thus,
together with the federal ministries, they madegbat the reform remained limitetz, 05/08/2006).

Other critics of the current practices of the Garrfederal system, for instance former Federal
Chancellor Helmut Schmidt, complain about the iasel influence of theanderminister-presidents on
federal policymakingDie Zeit 09/28/2006). The problem seems compounded uhéecurrent grand
coalition government under Chancellor Angela Merlecause the Chancellor lackdHausmacht a
personal stronghold of power, and depends on thpastiof powerful CDU and CSU state leaders like

Roland Koch from Hesse or Edmund Stoiber from Baviar her government’s policies.

Conclusion

The paper analyzed the work of the “Federalism C@sion” in Germany from its inauguration in the
fall of 2003 to the final adoption of its reformgmosals in May 2006. Integrating historical-indfiinal,
rational, and sociological explanations, the papencludes that the Commission’s reforms mainly
represents the -- sometimes unintended -- consegaenf the path-dependent evolution of German
cooperative federalism, the Commission membergrprormative commitments and the effects of their
previous policy decisions at critical junctureseaftinification in 1990, such as the limited consiinal
and fiscal reforms in 1994 and 2001, respectivEhey were also the results of deliberate choices an
self-interested utility maximization of powerfulkactors in German politics and society, especidity
Minister-Presidents of the rich southern and wes@erman states and their poorer colleagues frem th
five newLanderof Eastern Germany. Last not least, they are &lsobn-rational outcomes of political
discourse, cognitive framing and recognition hdiggsamong decision makers with competing ideas and

ideologies, primarily the programmatical commitngemf the main parties, CDU/CSU and SPD, to

broader and balanced overall solution befittinghefvery complex subject matter (taz Nr. 7965 vol 8006, page



reform and modernize the federal system while at ¢hme time maintaining the principle of the
“equivalency of living conditions”, the intent dfi¢ir leaders, Angela Merkel and Franz Mintefertog,
make the adoption of the Commission’s proposaldh@vsof success for the new grand coalition
government, and their repeated public pledges tresd and overcome the widespread political
disenchantment d?olitikverdrossenheit

The federal government wanted to shift certain bosdto the states. The state prime ministers
did not want to lose their veto power over fedgmalicies in the Federal Council. Both the Christian
democratic and the Social-democratic members o€thramission had supported shifting more power to
the states while in opposition, and now that theynked the government together could not easily go
back to opposing reform. Finally, all members @& @ommission had committed themselves to “ending
the gridlock of federal arrangements” and were éacknto their earlier promises to reform federalism
through disentangling federal and state competerstemngthening subsidiarity, and increaskir@nder
autonomy.

The reform of German federalism enacted on Sepehp2006 is supposed to make legislation
“faster, more efficient and better.” Essentiallpetfederal government obtained a reduction of the
number of laws requiring the consent of the statésimber by giving the federal states the right to
digress in procedural matters (Burkhart and Mar20@6, p. 5). Although Fritz Scharpf initially sahet
introduction ofAbweichungsrechteights to opt in or out) as a realization of thanpiple of subsidiarity
(KOMBO Dokumentation, Kom-Drs. 87, p 1021), he aguhat both the federal government and the
southern and western states fell short of theitsgaad achieved only “Quisquilien” or trifles (Scpha
2006, p. 10). Burkhart and Manow (2006) come to ¢baclusion that “the expectation, that [the
federalism reform] will lead to an ‘acceleration @écision-making processes’ seems unfounded. A
significantly shorter duration of legislative preses should not be expected However, the federalism

reform most probably will — in those cases whee ¢bhnsensual veto of the Federal Council no longer

4; retrieved Sept. 8, 2006 from http://www.taz.deP06/05/08/a0172.1/textdruck)



applies — markedly increase the political autonotoy act of the federal government and the
parliamentary majority it is based on (p. 18, mgnglation). This relief effect will not be even.éerh
decrease of obligatory consent will be felt leasfiscal policy, and strongest in social policyttwihe
caveat that given the current political objectieircreased tax funding of the German welfare state
these two policy areas will be increasingly inteven. Additionally, the relief effect very likely Wibe
much less than has been generally expected upiggpdint. Overall, the reduction by half of laws
requiring consent, as suggested by a study of thee&ch and Reference Services of the German
Bundestagseems unrealistic. Especially when it comes tis kilat are highly controversial between the
federal government and the opposition, the refiefot of the federalism reform will be minimal, lzese

the federal government is unlikely to forfeit itght to specify binding regulations in procedurattars.

To conclude, this paper focused on the work of“@@mmission for the Modernization of the
Federal System” (“Federalism Commission” for shant)Germany from 2003 to 2004 and the final
adoption of its proposals to reform institutionatamgements that had become widely regarded as
responsible for the GermarRéformstall or “reform gridlock” in May 2006. Integrating Hiwrical-
institutional, rational, and sociological explaoat, the paper assessed whether and to what dbgree
recent changes of federal arrangements in Germegrgsent the (un-) intended consequences of actors’
prior normative commitments and subsequent patlestdgnt development, whether they are the results
of deliberate choices and self-interested utiligximization of powerful key actors in German pakti
and society, or if they are the non-rational outesnof political discourse, cognitive framing and
recognition heuristics among decision makers watmgeting ideas and ideologies.

The politics of federal reform in Germany were agly characterized by a mixture of historical
constraints, institutional path dependence, noreatommitments and rational strategic action by key
actors like the Minister-Presidents, members offdiieral government, and leaders of the main paliti
parties, who initially opposed each other but tieemed a grand coalition government together. Big t

paper also clearly shows that the perceived pressumodernize and europeanize German federalism



that had built up since German unification and ¢heation of the European Union reached a tipping
point in the early 1990s. At this critical juncturestitutional path dependencies and key actors’
preferences opened up enough to provide a windowopgfortunity to establish the Federalism
Commission in November 2003 with the stated go@&nufing the reform blockage of the German federal
systemlt was the failed tit-for-tat deal between the fedegyovernment and the state prime ministers, on
the one hand, and the asymmetric interests bettheadinisterprasidenterof the rich states and those
of the poor states that caused the initial failirehe Commissions’ work in December 2004. Ultinhgte
however, it was the pervasive political discourseolving the leaders of both major parties, cogsiti
framing provided by party programs stressing theessity of reform, and prior commitments to
modernization pervasive across all political partieat opened a new window of opportunity after the
federal elections of September 2005 that led tactrepromise of the new Grand Coalition government
of CDU/CSU and SPD and the eventual adoption ofatmission’s proposals in the spring of 2006.
However, many of the major issues of federal refasuth as fiscal equalization and territorial
restructuring, remained unresolved and on DecerhbeP006, the Federal Diet and the Federal Council
decided on the modalities for the formation of ap@2son “Commission for the Modernization of the
Federal System-2” to produce a “Federalism Refdtnl6 members from the federal side, among them
four ministers of the federal government (the Fabtinisters of Justice, the Interior, Financeg] #me
Chief of the Chancellor’s Office), and the 16 MieisPresidents. Four members of the Land parliasnent
will also participate, but without the right to eotand there will also be representatives of tiealland
municipal governments’ peak associations. The nemi@ission was officially constituted on January
18, 2007 and is expected to tackle some of thei@rgaestions that its predecessor failed to resolv

never even addressed.
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Figure 1: The Federal Republic of Germany
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Figure 2: The Basic Model
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Figure 3: The Model Applied to Germany
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Table 1: Distribution of Seats in the Federal Couail (September 2006)

CDU-led BLander. SPD-led ALander.

Baden- 6 CDU/FDP Berlin 4 SPD/PDS

Wirttemberg

Bayern 6 CSU Brandenburg 4PD/CDU

Hamburg 3CDhU Bremen 3SPD/CDU

Hessen 5CDU Mecklenburg-3 SPD/PDS
Vorpommern

Nordrhein- 6 CDU/FDP Rheinland- 4 SPD/FDP

Westfalen Pfalz

Niedersachsen @CDU/FDP
Schleswig- 4 CDU/FDP

Holstein

Saarland 3CDU

Sachsen 4CDU

Sachsen- 4 CDU/FDP

Anhalt

Thiringen 4 CDU

51 Votes 18 Votes

35 votes = absolute majority; 46 votes = two-thimigority; 69 votes = total
number of votes

Source: Bundesrat
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Table 2: Composition of the Federalism Commission@4 - 2005

16 Members of the
Federal Diet

8 SPD

8 CDU/CSU

1 Alliance 90/The Greens
1 FDP

16 Members of the
Federal Council

16 Minister presidents of Federal State
(10 CDhU/CSU, 6 SPD)

o

4 Non-voting
members of the
Federal Government

Chief of Staff of the Federal Chanceller
(SPD)

Federal Minister of Justice (SPD)
Federal Minister of Finances (SPD)
Federal Minister of Consumer Protectiq
Food and Agriculture (The Greens)

6 Non-voting
members of the Staté
Diets

2 Presidents of State Diets of SH and 9
> 4 Party caucus chairs from NRW, BW
(2),and H

(1 from CDU, SPD, FDP and The Gree
each);

3 Permanent guests

1 Diet of German Cities
1 Diet of German Counties
1 Federation of German Towns and
Communities

12 Academic experts

8 Public/Constitutional Law
2 Economics and Public Finance
2 Political Science

32 Voting members,
10 Non-voting
members,

3 Permanent guests,
12 Academic experts

Source: KOMBO-Dokumentation
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Table 3: Legislative Competences of the Federatiaand States before Sept. 1, 2006

FederationBund Statesl(&ndel)

Exclusive powers Exclusive powers

Foreign affairs Cultural affairs (including broadcasting)
Defense Education

Citizenship Health service

Passports, immigration, etc. Police

Currency matters
Customs and free movement of goods
Post and telecommunications

Framework legislation

Principles of higher education

Hunting and conservation

Press and film industry

Land distribution and regional planning

Shared or Concurrent powers

Civil and criminal law and sentencing
Registration of births, deaths and marriages
The law of association and assembly
Residence and establishment of aliens
Production and use of nuclear energy

Source: Smith, in Smith et al. 1992, p. 41
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Table 4: The GermanLander Governments(2006)

Land

Baden-Wirttemberg
Bayern

Berlin

Brandenburg
Bremen

Hamburg

Hessen
Mecklenburg-Vorpommern
Niedersachsen
Nordrhein-Westfalen
Rheinland-Pfalz
Saarland

Sachsen
Sachsen-Anhalt
Schleswig-Holstein

Thiringen

Inhabitants

in Mio.
10,65
12,38
3,39
2,58
0,66
1,73
6,09
1,75
7,98
18,07
4,05
1,07
4,36
2,56
2,81
2,40

Minister-
President

Ottinger
Stoiber
Wowereit
Platzeck
Scherf
von Beust
Koch
Ringstorff
Wulff
Ruttgers
Beck
Muller
Milbradt
Bohmer
Carstens

Althaus

Source: Statistisches Bundesamt, Stand: 30.09.2006
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Votes
in BR

Governing
Parties

CDU/FDP
CSsu
SPD/PDS
SPD/CDU
SPD/CDU
Cbhu
Cbhu
SPD/PDS
CDU/FDP
CDU/FDP
SPD/FDP
CDhu
Cbu
CDU/FDP
CDU/FDP
Cbu



Table 5: Legislative Competences of the Federaticand States after Sept. 1, 2006

FederationBund States [(&ndej)

Exclusive powers Exclusive powers

Residency and Identity Cards (Art. 73 Abs.1 Nr.G)G Cultural affairs (including broadcasting)
Protection of German cultural treasures againsbexpEducation
(Art. 73 Abs.1 Nr. 5 a GG) Health service
Defense against the threats of international tesmor Police
through the Federal Criminal Police in specific ess

(Art. 73 Abs.1 Nr. 9a GG)

Statistical data collection for federal purpose&.(73

Abs.1 Nr.11 GG)

Weapons and explosives law (Art. 73 Abs.1 Nr. 12 GG

Care for war victims, their dependants, and former

prisoners of war (Art 73 Abs.1 Nr. 13 GG)

Production and use of nuclear energy for peaceful

purposes (Art. 83 Abs.1 Nr.14)

Shared or Concurrent powers

Core legislation

- Civil and criminal law, courts structure and samting (Art. 74 Abs.1 Nr. 1 GG)

- Registration of marital status (A. 74 Abs.1 NIGE)

- Law of associations (Art. 74 Abs.1 Nr. 3 GG)

- War damages and reparations (Art. 74 Abs.1 NG

- War graves (Art. 74 Abs.1 Nr. 10 GG)

- Labour law (Art. 74 Abs.1 Nr. 12 GG)

- Federal Expropriations (Art. 74 Abs.1 Nr. 14 GG)

- Law of cartels (Art. 74 Abs.1 Nr. 16 GG)

- Agriculture and fisheries (without consolidatiohfarmland) (Art. 74 Nr.13 GG)

- Land distribution and reform (Art. 74 Abs.1 Nr.G&5)

- Health law (Art. 74 Nr. 19 GG)

- Maritime shipping (Art. 74 Abs.1 Nr. 21 GG)

- Railroads (Art. 74 Abs.1 Nr. 22 GG)

- Waste disposal (Art. 74 Abs.1 Nr. 24 GG)

- Civil service law (Art. 74 Abs.1 Nr. 27 GG)

- Hunting licensing (Art. 72 Abs.3 Nr.1 GG)

- General principles of environmental protectioatune conservation, and protection of endangerediap or sea
life (Art. 72 Abs.3 Nr. 2 GG)

- Environmental protection relating to resourced astallations (Art. 72 Abs.3 Nr. 5 GG)

Need-based legislation

- Residency law (Art. 74 Abs.1 Nr. 4 GG)

- Public welfare (Art. 74 Abs.1 Nr. 7 GG)

- Commercial Law (without store closing time redigdas) (Art. 74 Abs.1 Nr. 11 GG)
- Education and training grants (Art. 74 Abs.1 I8rGG)
- Social welfare (Art. 74 Abs.1 Nr. 15 GG)

- Hospital law (Art. 74 Abs.1 Nr. 19a GG)

- Food safety, Animal protection (Art. 74 Nr. 10 G

- Traffic regulations (Art. 74 Abs.1 Nr. 22 GG)

- Government liability (Art. 74 Abs.1 Nr. 25 GG)

- Human genetics (Art. 74 Abs.1 Nr. 26 GG)



Opt-out legislation

- Hunting (without hunting licensing) (Art. 72 Ab3.Nr. 1 GG)

- Environmental protection, nature and land coresom (without the general principles of environian
protection, nature conservation, protection of eiggaed species or sea life) (Art. 72 Abs. 3 Nr.@G

- Land distribution (Art. 72 Abs. 3 Nr. 3. Art, ZAbs.1 Nr. 30 GG);

- Regional planning (Art. 72 Abs.3 Nr. 4 GG; Art Abs.1 Nr. 31 GG);

- Water resources (without regulations regardingnuials and installations) (Art. 72 Abs. 3 Nr. 5 GG

- University admissions and graduation (Art. 72 ABr.6; Art. 74 Abs.1 Nr. 33 GG)

Source:



